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NAVIGABLE RIVERS. 


At common law, a navigable river is usually technically defined to 
be one in which the tide ebbs and flows.!_ This definition was first 
laid down in the case of The Royal Fishery in the River Banne? 
and afterwards in the treatise entitled De Jure Maris et Brachiorum 
gusdem,® the authorship of which is attributed, by Mr. Hargrave, 
to Lord Hale; without, however, any satisfactory reason. In 
England, formerly, the ebb and flow of the tide did generally deter- 
nine the limits of public navigation ; but, in this country, this is 
far from being the case, especially in the valley of the Mississippi. 
But is the ebb and flow of the tide the only test of navigability ? 
The authorities are far from being harmonious. Bracton says: 
Publica vero sunt omnia flumina et portus. Ideoque jus piscardi 
omnibus commune est in portu et in fluminibus. Riparum etiam 
usus publicus est de jure gentium, sicut ipsius fluminis.  Itaque 
naves ad eas applicare, funes arboribus ibi natis religare, onus ali- 
quod in tis reponere, cuivis liberum est, sicut per ipsum fluvium 
navigare ; sed proprietas earum illorum est quorum prediis adhe- 
rent, et eadem de causa arbores in eisdem nate eorundem sunt ; 
ct hee intelligenda sunt de fluminibus perennibus, quia temporalia 
possunt esse privata.”® From this, it appears that this ancient 


1 8 Kent, 427 et seg.; Bouvier’s Law Dict., “ River,” where numerous authorities 
are cited. 
2 Davies R. 149. 
3 6 Cowen, 536, where the first four books of this work are printed. 
4 Merriweather on the Seashore, 11; Phear on Rights of Water, p. 47, note 1. 
5 L. 1, ch. 12, sec. 6. 
VOL. II. 88 


| 
| 
THE 


590 NAVIGABLE RIVERS. 


law-writer regards all rivers as public, and accords to the navigator 
even the use of the shore, for the purpose of fastening his cables, 
In Ball v. Herbert,} Buller, J., however, held, that, under the com- 
mon law, navigators had no such right to the use of the shore. 
Bracton is high authority on English law ;? and a strong additional 
evidence of Bracton’s assertion, that the above quotation from his 
work forms a part of the laws of England, is Blackstone’s state- 
ment, that our laws are compounded of the laws of the ancient 
Britons, of the Romans, of the Saxons, of the Picts, of the Danes, 
and the Normans ;? and Lord Bacon’s assertion, that our law, like 
our language, is a compound of various sources, and as the one is 
thereby rendered the more pure, so is the other more equitable 
and just. The passage from Bracton, quoted above, is general, 
and is not confined to tide, or technically navigable rivers ;° and 
the objection, that the passage is taken from Justinian’s Institutes, 
is no evidence that it was not also the law in England at the time 
he wrote, especially when we remember the jealousy with which 
all innovations from the civil law were regarded in that age.6 Not 
withstanding Bracton’s high authority, the treatise, De Jure Maris 
et Brachiorum ejusdem, already mentioned, is generally referred to 
as giving the common law on the subject. In this treatise it is 
said: “ Fresh rivers, of what kind soever, do of common right 
belong to the owners of the soil adjacent; so that the owners of the 
one side have, of common right, the propriety of the soil, and con- 
sequently the right of fishing usque filum aque; and the owners 
of the other side the right of soil or ownership, and fishing unto 
‘the filum aque on their side. And, if a man be owner of the land 
on both sides, in common presumption he is owner of the whole 
river, and hath the right of fishing, according to the extent of his 
land in length.”? The doctrine here laid down seems to be in 
conflict with that of Bracton. Bracton says, all rivers are public; 
but in De Jure Maris it is said, fresh rivers, of what kind soever, 
belong to the owners of the soil. Properly understood, these two 
authorities are in harmony. The two authors are speaking of 
13 T. R. 253, 261. 


2 Hale’s History of the Common Law, 156; 4 Black. Com. 420; Crabb’s History 
of the English Law, 164, 165. 

3 1 Black. Com. 64. 4 Law Tracts. 

5 Blundell v. Catterall, 5 B. & Ald. 268. | 

6 Giiterbock’s Bracton and his Relation to the Roman Law (Coxe’s transl.), 18. 

1 See 6 Cowen, 536. 
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different subjects. Bracton speaks of navigable rivers, while the 
author of De Jure Maris is discoursing of rivers not navigable. 
Bracton is speaking, as we have said, of rivers actually navigable ; 
and in his day, in England, only rivers in which the tide ebbed and 
flowed were so navigable. Where the ships that came from the 
ocean stopped, navigation ceased. There was in his day no inland 
commerce of any importance. It was the time of civil wars, of 
bloodshed, and instability of property. Transportation of goods 
on fresh waters, by barges and lighters, was unknown. This same 
condition of things, to a certain extent, existed when the author of 
De Jure Maris wrote his treatise. As a fact, he could say, that, at 
that time, none but tide-waters were navigable. The cases that 
had been adjudicated, from Bracton’s time to his day, had all 
arisen on tide-waters. A strict logician,—and the age in which 
he wrote his treatise was the age of refined distinction and sub- 
tilty,— he drew his conclusions rigidly from the facts; and the 
facts bore him out in saying, that in England, in his day, only 
rivers where the tide ebbed and flowed were navigable. From this 
it is apparent that Bracton lays down the abstract rule, while the 
author of De Jure Maris attempts to make a practical application, 
and narrows down the rule. As a matter of fact, at the time Brac- 
ton wrote, only rivers subject to the daily fluctuations of the tide 
were navigable, but the rule he lays down is broad enough to em- 
brace all rivers actually navigable. Thus we see how this idea, 
that the ebb and flow of the tide constituted a navigable river, 
crept into the books.} 

The flux and reflux of the tide, however, is far from being the 
conclusive test of navigability in England, though this seems to be 
the generally received opinion in this country. Thus, in the case 
of the Mayor of Lynn v. Turner? Lord Mansfield said, “ Ex facto 
oritur jus,” in speaking of what constitutes a public navigation. 
In Miles v. Rose Gibbs, C. J., said, that the flowing and reflowing 
of the tide was only prima facie evidence of a navigation. The 
words of Bayley, J., also are very illustrative of this point, in a 
case where a public channel, once navigable, had been blocked up 
by mud, and the right extinguished. The flux and reflux of the 
tide had been relied upon in favor of the public right. “The 
strength of the prima facie evidence arising from the flux and 


1 Garland’s Memoir, 21-27. 2 1 Cowper, 86. 3 5 Taunton, 705. 
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reflux of the tide,” said the learned judge, “ must depend upon the 
situation and nature of the channel. If it is a broad and deep 
channel, calculated for the purposes of commerce, it would be 
natural to conclude that it had been a public navigation ; but if it 
be a petty stream, navigable only at certain periods of the tide, and 
then only for a short time, and for only small boats, it is difficult 
to suppose that it ever has beén a,public navigable channel.”! 
Mr. Woolrych, in his work on “ Waters,” by far the ablest treatise 
thus far published on this highly interesting subject, says: “A 
public navigable river frequently owes its title to be considered 
such from time immemorial by reason of its having been an ancient 
stream ; hut very many acts of Parliament have been passed to con- 
stitute those navigable rivers which were not so before. Waters 
flowing inland, where the public have been used to exercise the 
free right of passage from time whereof the memory of man is not 
to the contrary, or by virtue of legislative enactments, are public 
navigable rivers. This is the most unfailing test to apply in order 
to ascertain a common right; others have been attempted, and 
frequently without success.” ? From the foregoing it appears, that 
the ebb and flow of the tide is far from being the only test of 
navigability, as is supposed by Chancellor Kent,® Mr. Angell,‘ and 
some of the American courts. The fact of navigability seems to 
constitute navigability in aw. This, no doubt, is the sound rule. 
This view is further strengthened by Lord Chancellor St. Leonards 
(Sir Edward Sugden), in Lord Advocate vy. Hamilton,> where his 
lordship, as Lord Chancellor, advised the House of Lords, that, 
“with respect to the question which has been mooted as to the 
right of the crown to the alveus, or bed of a river, it really admits 
of no dispute. Beyond all doubt, the soil and bed of a river (we 
are speaking now of navigable rivers only) belong to the crown.” 
And, referring to this cause, Mr. Phear, in his excellent treatise, 
very recently published, says: “It is, too, perhaps, not free from’ 
doubt, whether the land covered by non-tidal rivers which are navi- 
gable, and by large fresh-water lakes, does not by common law 
belong to the crown.” ® And, if any doubt existed as to this point, 
that doubt may be considered as removed by the fact, that, in De 


1 The King v. Montaque, 4 B. & C. 598, 602. 

2 Woolrych on Waters, 31. 3 8 Kent’s Com. 416, 427, 428, 429. 
4 Angell on Watercourses, § 535 et seq. 5 1 Macq. 46. 

6 Phear on Rights of Water, 13. 
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Jure Maris, it is admitted that the public have a general right of 
way in navigable rivers, which must be grounded upon original 
ownership in the state, for there cannot be a general presumption 
of an easement.! 

In this country, this subject has elicited considerable discussion. 
The vast extent of our rivers obviously made the subject one of 
primary importance. As far back as 1807, the Supreme Court 
of Pennsylvania repudiated the common-law rule in Carson v. 
Blazer? and in a number of subsequent cases this decision was 
adhered to. In North Carolina,* South Carolina,> Tennessee,® and 
Alabama,’ this course was also adopted. In some of the other 
Eastern and Southern States, the supposed common law was ad- 
hered to; but in New York, after a protracted struggle, the Court 
of Appeals, in 1865, put the question to rest in that State, by finally 
repudiating the common law rule. The decision of Mr. Justice 
Davies in this case is a masterpiece of judicial reasoning and re- 
search. In Massachusetts, by a peculiar. ordinance,’ the rights of 
the riparian proprietor are carried to low-water mark, on the shores 
of the ocean and rivers, and much of the importance of the subject 
has, as a consequence, disappeared ; but in one case it was doubted 
whether the common law was applicable to the rivers of that State.” 
While, however, in the old States, the supposed rule of the com- 
mon law was thus either adopted or repudiated, in the new States, 
carved out of the territory of the Union, the doctrine, that the 
great rivers intersecting the country must be regarded as navi- 
gable, in the highest and broadest sense, it should seem, would at 
once have been adopted. The supposed common law, plainly, was 
not suited to the condition of things. The rivers were vast, and 
extended for thousands of miles inland. The rule in England 
generally was consonant to the fact; but, in the great valley of 
the Mississippi, failed to express it in the remotest degree. As far 

1 Williams v. Wilcox, 8 Ad. & E. 314, 338. 2 2 Binney, 475. 

3 Shrunk v. The Schuylkill Navigation Co., 14 Serg. & Raw. 71; Commonwealth v. 
Fisher, 1 Penn. 462-467. 

4 Wilson v. Forbes, 2 Devereux, 30. 

5 Cates v. Wadlington, 1 McCord (Law), 580. In the subsequent case of Boatwright 
v. Bookman et al., Rice, 448, the question as to the ownership of the soil was left open, 
but the fishery was held to be public. 

6 Elder v. Burrus, 6 Humphreys, 358. 7 Bullock v. Wilson, 2 Porter, 486. 

8 The People v. Canal Appraisers, 33 New York (6 Tiffany), 461. 


9 Usually called Ordinance of 1641, but really enacted in 1646. 
0 Ingraham v. Wilkinson, 4 Pick. 268. 
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back as 1763, the Mississippi River, by treaty between France and 
England, had been declared navigable. Again, by the treaty of 1788, 
and by the treaties of 1794, 1795, and 1802, the characteristics 
of a navigable stream were impressed upon this great river. By 
the Ordinance of 1787, the navigable waters leading into the Missis- 
sippi and St. Lawrence were to be for ever free, without tax, duty, 
or impost; and, although the Mississippi is not expressly mentioned 
as a navigable river, it is because the character of that river, as a 
‘“‘ vast inland sea,” was recognized. But by far the most important 
act in reference to this subject is the Act of 1796, by which the 
survey of the territory “ north-west of the Ohio and above the mouth 
of the Kentucky,” was ordered. In the second section of this stat- 
ute, it is provided, that the territory should be surveyed into town- 
ships, in square figures, “‘ unless where the line of the late Indian 
purchase, or tracts of land heretofore surveyed and patented, or 
the course of navigable rivers, may render it impracticable; and 
then this rule shall be departed from no further than such particu- 
lar circumstances may require.” In the ninth section of this act, 
it is also provided, “ that all navigable rivers within the territory to 
be disposed of by virtue of this act, shall be deemed to be and re- 
main public highways; and that in all cases, where the opposite 
banks of any stream, not navigable, shall belong to different per- 
sons, the stream and the bed thereof shall become common to 
both.”! This law, by gradual legislation, has been extended over 
the entire domain of the Union. Under it, the public lands have 
thus far been surveyed. The territory ordered to be surveyed by 
the act was “ north-west of the river Ohio, and above the mouth of 
the Kentucky,” consequently in the interior, and in not one of the 
many rivers in that territory did the tide ebb and flow. The inten- 
tion, then, — taking the words of the act, as well as the country to 
which it applies, and the practice under it,—evidently was to 
abrogate the common-law test of navigability, (1) because all navi- 
gable streams were declared public highways, and consequently 

were not to be surveyed and sold, and (2) because all rivers not 
- navigable are declared to be the common property of the opposite 
shore owners, and are consequently not separate property ad me- 
dium filum aque. No other construction can be placed on this 
act. 

Mr. Walker, in his work on “ American Law,” seems to arrive 


1 1 Statute at Large, 464-468. 
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at this conclusion.!. Judge Wilkins, in Russel v. The Brig Empire 
State? says, that the act “clearly manifests the intention of the 
law-making power to ordain all rivers actually navigable as com- 
mon-law rivers above the flow of the tide.” In Spooner v. MeCon- 
nell et al.,2 Mr. Justice McLean, commenting on this statute, says: 
«Jt is declared that all navigable rivers, within the territory to be 
disposed of by virtue of the act, shall be deemed to be and remain 
public highways. And all surveys made on such rivers were 
bounded by them, and the beds of the rivers were never included 
in the surveys, nor sold to individuals.” In another case in the 
District Court of Wisconsin, Miller, J., says: “The Wisconsin is 
a meandered stream, according to the Government survey of pub- 
lic lands. Although it is not navigable, in its unimproved con- 
dition, above the site of the dam, for steamboats navigating the 
Mississippi River, yet it is navigable in the common sense of the 
term. The soil on the bed of the river is not granted to the ripa- 
rian purchasers usque ad filum; but the body of the stream is 
reserved to the public.’’ 4 

It seems almost impossible, that, under such circumstances, any 
one would maintain that the purchaser could claim any .thing 
beyond the line run by the Government surveyor. Yet some courts 
have held, that the purchaser of a fractional section thus bounded 
owned to the middle of the stream. Thus the Supreme Court of 
Ohio, in Gavit’s Administrators v. Chambers, held, that a pur- 
chaser of a fraction on the Sandusky, thus bounded by a mathe- 
matical line, went to the centre of the river. In subsequent 
decisions, however, the court carried the owner to low-water mark 
only, thus neither adopting the common law nor repudiating it, 
but disregarding the survey.6 In Illinois, the Supreme Court, in 
Middleton v. Pritchard,’ decided the Mississippi River a non- 
navigable stream, and carried the owner of the fractional section 
to the centre of the river; but the cases upon which this decision 
is based have all been overruled. In Mississippi, the Supreme 
Court has repeatedly asserted the doctrine, that the Mississippi 

1 Walker’s American Law, 278, 279. 

2 Newberry’s Adm. R. 541, 551. 

3 1 McLean R. 387, 345. 

4 Woodman v. Kilbourn Mfy.Co. 6 American Law Register (x. 8.), 238, 241. 

5 8 Ohio, 496. 

8 Walker v. Board of Public Works, 16 Ohio, 540. 

1 8 Scam. 510. 
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River is a non-navigable river in law, in two distinct cases.!_ The 
court in that State accords to the public a mere easement for the 
purposes of navigation, and does not allow the navigator even a 
reasonable use of the shores, without compensating the owner of 
the adjoining fraction. In Missouri, the Supreme Court entertaing 
similar views.2, These courts all regard the common-law rule, as 
usually understood, as entirely applicable to this country, because, 
so it is argued, the public has an easement of navigation under the 
common law in all streams capable of being navigated. But how 
this doctrine crept into the law does not seem to be understood, 
Primarily, however, this doctrine rests on a simple dictum in the 
case of The Royal Fishery in the River Banne, and, secondarily, 
such an easement as we have heretofore stated must be grounded 
upon an original ownership, for there can be no general presump- 
tion of an easement. In our country, this doctrine can have no 
application ; for our great rivers were declared navigable long before 
the settlement of the country, and all grants of the Government are 
bounded on the top of the banks by mathematical lines, thus care- 
fully excluding the idea that the river or its shores pass to any 
one. The principle, that grants from the sovereign, or State, are 
most strongly construed against the grantee, certainly is law in 
this country. When, then, we consider this whole subject, and 
take in view the Act of 1796, as well as the numerous treaties, by 
which the navigability of the Mississippi and its tributaries was 
recognized, we must come to the conclusion, that there is not a 
shadow of reason to say that the riparian proprietor in the Missis- 
sippi Valley either owns the river or the bank or the shore. 

We have mentioned the decisions of some of the States, in which 
the old supposed common-law rule was sustained. We will now 
consider a few more decisions by Western courts, taking an oppo- 
site position. First to be mentioned, in considering these cases, 
is the great case of McManus v. Carmichael, in Iowa. This cause 
undoubtedly surpasses, in breadth of view, depth of research, and 
philosophic treatment, any case thus far decided in this country 
bearirig upon this subject. The opinion of Mr. Justice Woodward is 
a monument of legal learning. The court, in this cause, holds the 
Mississippi River a navigable stream, in the highest and broadest 


1 Morgan v. Reading, 8 Smedes & Marsh. 306; Magnolia v. Marshall, 39 Missis- 
sippi, 109. 


2 O'Fallon v. Daggett, 4 Missouri, 348. % 3 Clarke (Iowa), 1-53. 


NAVIGABLE RIVERS. 597 


sense, giving to the various treaties, and the surveying laws of the 
United States, due weight for the first time. All who desire in- 
formation on this highly interesting subject may profitably read 
this important case. In Michigan, in the case of La Plaisance Bay 
Harbor Co. v. City of Monroe} Chancellor Manning had previously 
decided similarly; but in two subsequent cases the Supreme Court 
of that State follows the Ohio court, and carries the owner of frac- 
tional sections to low-water mark.? This rule certainly cannot be 
defended on either the ground of policy or law. When a purchaser 
buys land bounded by metes and bounds, those lines ought to 
govern. To say that the Government lines have the power of loco- 
motion, and that they may be changed to suit the purchaser, is 
inaugurating a dangerous precedent. The Supreme Court of the 
United States in many decisions has maintained the binding force 
of these surveys. In a recent case, Bates v. The Illinois Central 
Railroad Co.3 it has been expressly held, that the Government sur- 
veys cannot be contradicted, varied, or extended, to suit a pur- 
chaser. 

We come now finally to the consideration of the decision of the 
United States Supreme Court, in the case of the Propeller Genesee 
Chief v. Fitzhugh, and the more recent case of The Hine v. Trevor.® 
In both these cases the Supreme Court held, that navigation in fact 
laid the foundation for navigability in Jaw. In the first case, Taney, 
C.J., says: “ If there were no waters in the United States which are 
public, as contradistinguished from private, except where there is 
tide, then here unquestionably, as well as in England, tide-water 
must be the limit of admiralty power. And as the English defi- 
nition was adopted in our courts, and constantly used in judicial 
proceedings and forms of pleading borrowed from England, the 
public character of the river was, in process of time, lost sight of, 
and the jurisdiction of the admiralty treated as if limited by the 
tide. The description of a public navigable river was substituted in 
place of the thing intended to be described.” 

From what has been said, it seems to us, that the conclusion is 
inevitable, that the great rivers of this continent are navigable, in 
the highest and broadest sense; that the right of the public to 
navigate these streams — great inland seas —is absolute and not 


1 Walker's Chancery R. 155. 
2 Forman y. Benson, 8 Mich. 8; Rice v. Ruddiman, reported in the “ Law Register.” 
2 1 Black, 204. 4 12 Howard, 443. 5 4 Wallace, 555. 
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qualified, and that the control of the various States over the shores, 
the land between high and low water mark, is complete. From a 
misapprehension of the common law in early days, some erroneous 
decisions have been made ; but, when the subject is properly under- 


stood, the public right must be conceded to rest on an impregnable 
basis. 
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Tue writer has lately been in a position to observe some of the 
embarrassments which arise from the existing conflict of laws be- 
tween different nations; and to satisfy himself that much trouble 
might be saved to individuals, to courts, and to governments, by 
the adoption of a code of private international law. 

Fully conscious of his inability to do justice to the subject, he 
believes, that, in arousing the attention of those who are more com- 
petent to grapple with its difficulties, he will at least be rendering 
good service to the cause of justice, humanity, and peace, and will 
thereby discharge a portion of that “ debt which every man owes to 
his profession.” He has restricted his inquiries and suggestions 
to those questions which arise between individuals belonging to 
different nations in a state of peace, because he feared that it 
would be impossible to secure the assent of governments to a code 
which sought to regulate and restrain their actions in time of war ; 
and is unwilling to risk the defeat of what is evidently practicable, 
by combining it with that which to many might seem as evidently 
Utopian. It will, however, at once be apparent, that, in order to 
settle and define the relative rights, duties, and privileges of indi- 
viduals, it is necessary to have the means of determining to what 
sovereign power or powers each of such individuals owes allegiance. 
Hence it follows, that such a code must contain some general rules 
as to the nature, duration, and extent of such allegiance. For the 
establishment of these, certain concessions, more wounding to the 
pride than to the material interests of the parties, will undoubtedly 
be required; but these will be greatly outweighed by the advan- 
tages arising to the nations which shall adopt the code suggested. 

It being determined, by an application of the principles embraced 
in such a code, to what body of national law an individual is at any 
given time primarily subject, the next question would be, “ How is 
the operation of those national laws affected by the circumstances 
of each case? Shall they receive any, and if so what, effect? To 
what extent shall they be modified or replaced by the law of the 
place where the act is done, the contract made, the property situ- 
ated, &c.?” And, having thus been furnished the means of esti- 
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mating the legal rights and liabilities of individuals, the remaining 
question is, “ Under what law shall any infraction of those rights 
or evasion of those liabilities be prevented or punished?” To show 
what good might be effected by the adoption, on the part of the 
leading powers of Christendom, of a very simple international code, 
we will imagine one drawn up somewhat as follows, and then pro- 
ceed to elucidate its practical operation. 


The first great principle proposed for adoption is, that every indi- 
vidual owes allegiance to the country of his birth; but that such 
allegiance may be destroyed by his own act, whereby a new alle- 
giance shall be created, binding him to the country of his adoption, 
No such act on his part can have such effect, unless he had at the 
time attained his majority by the laws of his native country (1 Fe- 
lix, Droit Int. Privé, § 28, p.57). Such determination to transfer 
his allegiance to another country shall be manifested by his actual 
removal to that country, animo manendi, accompanied by a declara- 
tion, made by him in the manner prescribed by the laws of such 
country, that he intends to become a citizen thereof. 

(a.) The allegiance of a married woman shall be deemed to be 
the same as her husband’s; and that of a minor the same as that 
of his or her parents or guardians. 

(6.) Any subsequent transfer of allegiance to any other country, 
or re-transfer to one’s native country, may be made, and can only 
be made, in the same manner as above. 

(c.) No such act on the part of any citizen shall release him 
from any obligation incurred before and existing at the time of its 
performance. 

(d.) The domicile of a party, viewed as a subject of international 
law, shall be deemed to be within the state or nation to which he 
thus owes allegiance. 


Il. 

The laws of the country to which an individual owes allegiance 
shall govern, — 1st, as to his capacity or incapacity to do any act 
otherwise lawful ; 2d, as to the validity or invalidity of any will of 
his personal property; 3d, as to the distribution of his personal 
estate in case of intestacy (1 Feelix, $§ 22, 30, 33, 66, and note by 
Demangeat, p. 144); and the courts of that country shall have 
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primary jurisdiction over the administration of such personal es- 
tate, in all cases. 
Il. 


The law of the place where an act is done, or a contract made, 
shall govern, — 1st, as to the legality or illegality of the essence of 
the act or contract; 2d, as to the sufficiency or insufficiency of its 
form; subject to the exceptions herein otherwise stated, and ex- 
cept when such act or contract is to have effect only in another 
country, in which case its validity or invalidity as to form and 
substance may (ut res magis valeat quam pereat) be determined by 
the laws of that country. (Story, Conflict of Laws, §$ 242, 280.) 


IV. 


Real estate shall be governed exclusively by the lex loci rei eite. 
(Story, Conflict of Laws, §$ 424, 427.) 


Resident aliens shall be allowed to acquire, hold, and transmit 
property, real and personal, as freely as citizens. Non-resident 
aliens shall be allowed a certain fixed and reasonable time wherein 


to dispose of any property devised or descended to them; failing 
in which, it shall escheat to the state wherein it is situated. (For 
an enumeration of treaties containing stipulations of similar import, 
see 2 Kent’s Commentaries, 11th ed., p. 29, note (a), note (¢).) 


VI. 


The courts of a country shall be as freely open to all foreigners 
temporarily residing there as to its own citizens, whether for suits 
between foreigners alone, or between foreigners and citizens; pro- 
vided, that such jurisdiction shall not be exercised (except for 
temporary purposes) in cases which affect not only the interests 
of the parties, but also the social order of the state to which they 
belong. 

The lex fori alone shall govern as to all questions affecting 
remedies, or the loss of them by prescription, &c. (Wheaton’s 
Elements of International Law, 8th ed., § 143, and note 92, by 
Dana.) 

Vil. 


Divorces, or separations, shall be granted only by the courts (or 
legislature) of the state where the parties are domiciled at the time 
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the suit is commenced, or, in case such suit is brought by the wife,. 
of that in which the parties were domiciled at the time of the com. 
mission of the offence on account of which such action is instituted. 


Vill. 


Marriages between foreigners temporarily resident in any coun- 
try, if celebrated at the legation or consulate, in the presence of a 
diplomatic representative or consular agent, and in accordance 
with the provisions of the law of the country to which either of the 
parties belongs, shall be deemed valid and binding everywhere: 
a register of such marriages shall be kept, and a certificate of such 
marriages, signed by such diplomatic representative or consular 
agent, and sealed with his official seal, shall be admitted in all 
courts as prima facie evidence of such marriage. 


IX. 


Every diplomatic representative and consular agent shall be pro- 
vided by his government with a copy of the constitution, codes, and 
laws of his country, and of the several states which compose it; 
and shall furnish to any one requesting it, and paying a fixed and 
reasonable fee therefor, a certified copy of any of such laws, which 
shall be admitted in any court of the country to which he is ac- 
‘credited as prima facie evidence of such law. 


X. 


Every diplomatic representative and consular agent shall have 
power to administer oaths, take depositions, and proofs or acknowl 
edgments of instruments, for use in their respective countries ; 

and such affidavits, depositions, and written instruments shall 
* thereupon have the same force and effect as if taken, proved, or 
acknowledged before any duly qualified officer in the country to — 
which such representative or agent belongs. 


XI. 


A book shall be kept at every legation and consulate, in which 
may be registered the births and deaths, occurring within the limits 
of its jurisdiction, among the citizens of the country represented 
by such legation or consulate; and any certificate of such birth or 
death, signed by a ‘diplomatic representative or consular agent, and 
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sealed with his seal of office, shall be everywhere received as pre- 
sumptive evidence of such birth or death. 


XI. 


Every consular agent shall receive on deposit the last will and. 
testament of any of his countrymen abroad, to be delivered up only 
on the demand of the testator, or, after his death, on that of an 
executor therein named, or of the court or officer before whom 
such will is to be proved; a certified copy of said will being first 
taken and filed by said consular agent in either of the two last - 
cases. 


XIII. 


Every consular agent shall have power, to the exclusion of the 
local authorities, to take possession of the property left by any of 
his countrymen dying within the limits of his jurisdiction; to 
make an inventory of the same, and, after advertising for claims, 
and discharging the funeral and other necessary expenses and 
debts of the deceased in said foreign country, to render an account, 
and pay over the remaining proceeds thereof (deducting a fixed 
and reasonable commission for his services), at the expiration of 
one year from the decease, to the heir, executor, or administrator, 
duly qualified by the laws of his country to demand the same. 
(Such authority is conferred upon United States consuls, by Act 
April 14, 1792, (1 Brightley’s Digest, p. 179, §§ 23, 24), “ where 
the laws of the country permit.” It is also sometimes reciprocally 
conferred by treaty, as in that between France and Spain, of 
March 13, 1769, referred to in 1 Feelix, p. 339, note 1.)! 


The practical advantages resulting from the establishment of a 
code embodying but these few and simple provisions will now be 
considered. 

The adoption of the first of the above articles would at once pre- 
vent any of the embarrassing questions which now arise in con- 
nection with the subject of national domicile. To illustrate this, we 
will suppose the case of an Englishman or an American establish- 
ing himself in France, animo manendi (or, at least, sine animo rever- 
1 The term diplomatic representative, as hereinabove used, is intended to embrace 


ambassadors, ministers, chargés, and secretaries of legation; and the term consular 
agent to include consuls, deputy and vice-consuls, and commercial agents. 
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tendi), living and acquiring property there, and finally (after many 
years, perhaps) dying there. Now, according to the views of most 
English and American lawyers, it would be held that such an indi- 
vidual had acquired a domicile in France, and that the laws of 
.France, therefore, should govern as to the validity of his will, or 
as to the distribution of his personal property, ab intestato. (Story’s 
Conflict of Laws, §§ 467, 481, and cases and authorities cited in 
note to same.) 

A French court, on the other hand, might, and probably would, 
hold, that such an individual, no matter how long he had been a 
resident, if he had not formally sought and obtained the authoriza- 
tion of the Government for that purpose, as required by the Code 
Napoleon, Art. 13, could not be regarded as having a legal domicile 
in France; and that consequently (Story’s Conflict of Laws, § 47, 
Rule 16) his personal estate must be distributed according to the 
laws of the country of his origin, or according to the provisions of 
his will, if executed in conformity with those laws. (1 Zacharie Dr. 
Civ. Fr., pp. 91,92.) It may go further, and declare that the will, 
if there be one, must be proved, and an executor or administrator 
be duly appointed by the court of the original domicile of the de- 
ceased ; while this latter may decline to act in the matter, on the 
ground that the deceased, by abandoning his original domicile, had 
long since withdrawn himself from the jurisdiction of its courts. 

Again, suppose the case to be that of an American or a French- 
man dying under similar circumstances in England. His next of 
kin, applying for the settlement and distribution of his estate, are 
met by Lord Kingsdown’s declaration in Moorhouse v. Lords 
(10 H. L. Cas. 272, s. c. 9 Jur. N. 8. 677), that, in order to a 
change of national domicile, there must be a definite and effect. 
ual change of nationality, and informed that, as the deceased had 
taken no steps to become a naturalized Englishman, he must be 
considered as having retained his French or American domicile, 
and that his estate must therefore be distributed under authority 
of the courts and in accordance with the laws of his native country. 
If that country be France, the unfortunate kindred are again met 
by the 17th article of the Code Napoleon, and informed, that, 
owing to the establishment made by him in England, the deceased 
had lost his quality of French citizenship, and of course his French 
domicile, and that therefore they must be remitted to the courts 
and laws of Great Britain; while, if that country be the United 
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States, they are shown various decisions in the English and Ameri- 
can courts (cited in Story’s Conflict of Laws, §§ 467, 468, and 
notes), together with the declaration of that illustrious author, in 
§ 481 of the same work, to the effect that the validity of the will, 
and the distribution of the personal estate of the deceased, must 
be determined by the law of England, as being the law of his last 
actual domicile. (1 Redfield on Wills, p. 402.) 

Well may the embarrassed kinsman, under such circumstances, 
ruefully exclaim, “‘ How happy could I be with either!” and then, 
composing his emotion with true classic dignity, sorrowfully add, 
“Eheu! sed non mihi tantas componere lites.” Suppose now that the 
code above suggested had been adopted by these three countries. The 
question in either case would then be resolved into the simple one 
of fact, “* Had the deceased declared his intention to become a citi- 
zen, in the manner prescribed by the law of England or of France, 
as the case might be? If not, then (under Arts. I. and II. of that 
code) the laws of the country to which he originally owed alle- 
giance would furnish the rule for determining the validity of his 
will, the appointment of executors or administrators, and the dis- 
tribution of his estate; and to the courts of that country recourse 
should be had for the probate of the will, the. issue of letters testa- 
mentary or of administration, &c.; the property left by the decedent 
in the place of his actual residence being in the mean time adminis- 
tered upon by the consul of his country, as provided in Art. XIII. 

Subdivision (¢) of Art. I. is intended to meet such claims for 
military service as that made by the French Government in Zeiter’s 
case, mentioned in Dana’s note, p. 145, 8th ed., Wheaton’s Elements 
of International Law.! 

As regards Art. V. of the above code, we need only say, that it 
is in keeping with the more liberal views which have of late years 
influenced the legislation of various States. The reasons assigned 
by Blackstone (vol. i. p. 372) for the disabilities imposed by the 
common law upon aliens, and for the distinction made, in this re- 


1 T had written as far as this, when I first became aware of the movement instituted 
by the Social Science Congress, and received from the hands of the Hon. D. D. Field, 
of New York, his “ Outlines of an International Code.” Any resemblance that may 
exist between the more finished work of that distinguished jurist and my own is 
therefore purely accidental; while the differences are due in a great measure to the 
opportunity I have to some extent possessed, of observing the practical embarrass- 
ments occasioned by the want of such a code. 

VOL. 11. 39 
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spect, between real and personal estate, are certainly not entitled 
at the present day to much consideration. Hence we find many 
changes introduced by statute in most of the United States (for a 
brief abstract of which, see 1 Washburn’s Real Property, p. 51, 
note 4), in some cases removing the disabilities of aliens indiscrim- 
inately; in others, only those of resident aliens; while, by the 
existing law of New York (3 R.S., 5th ed., p. 7, § 36), and by the 
old law of Maryland (see 1 Abbotts’ National Digest, p. 66, § 27), 
it would seem as though an alien, having fulfilled the requirements 
of the statute so as to be legally seized of real estate, were, in one 
respect at least, actually better off than a native citizen; viz., in 
having the capacity to transmit the same even to non-resident 
aliens. (We may say, in passing, that the criticism of Chancellor 
Kent, in his Commentaries, vol. ii. p. 34, 11th ed., n. 6. in fine, in 
speaking of the legislation of New York, viz., that “ the Revised 
Statutes, from p. 3 to p. 5, were doubtless intended to give a clear 
and condensed view of all the various statute provisions in favor 
of the rights and capacities of aliens in respect to real property ; 
but such a view has not been answered, and the successive enact- 
ments are so tacked together as to lead to repetition and per- 
plexity,” appears to us to fall far short of the melancholy truth.) 
As in the treaty between the United States and France, of Feb. 23, 
1853, the right is reserved to the latter power to govern itself by 
rules of reciprocity, it follows that the rights of acquisition and 
transmission of real property accorded to one American citizen in 
France may be very different from those accorded to another. The 
citizen of one State may have full power to hold and transmit such 
property ; that of another may have no rights at all; while a third 
(as for instance, a citizen of New York) may be entitled to privi- 
leges so partial and ill-defined, that it would puzzle any court to 
determine their exact nature and extent. We believe with Dana 
(n. 47 to his edition of Wheaton), that “ the treaty-making power 
of the General Government is sufficient, under our Constitution, 
to reach the objects of this treaty;’’ but we also believe that the 
same power might be more profitably exercised in the establish- 
ment of an international code, which (overruling all state legisla- 
tion) would remove all property disabilities from aliens throughout 
the length and breadth of our Union, and secure for all our citi- 
zens, Without discrimination, the possession of similar rights within 
the territory of every nation which became a party to such a code. 
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The provisions embodied in Art. VI. of the Code proposed will 
not be objected to by the United States or England; in fact, they 
will appear to many, at first sight, unnecessary, as being merely 
declaratory of what they suppose to be universally recognized as 
law. But let us look for a moment at the law and practice of 
France. Art. 15 of the Code Napoleon declares, that “a French- 
man can be prosecuted before a tribunal of France for obligations 
contracted by him in a foreign country, even with a foreigner.” 
And Art. 631 of the Code de Commerce confers jurisdiction upon 
the tribunals of commerce, in “ disputes relating to acts of com- 
merce between all persons,’ — which is held to include foreigners 
(6 Zach. Dr. Civ. Fr. p. 818, § 4). These are the only pro- 
visions of the municipal law which directly confer upon foreigners 
the right to sue in French courts; though Art. 11 of the Code 
Napoleon authorizes the granting of such a privilege by express 
treaty stipulations. “As to the claims which one foreigner may 
have to enforce against another foreigner” (says Feelix, vol. i. 
§ 146), “the French law differs from that of almost all other 
civilized countries. In them every foreigner has a right to ob- 
tain justice against another foreigner, whilst the jurisprudence 
of the French tribunals does not accord this right to the foreign 
plaintiff, unless either he or the defendant shall have acquired a 
domicile in France.” The rule is equally applied in the case of 
a contract made in France as of one made in a foreign country. 
(Id. § 151.) “The law, however,” says the same writer (id. § 152), 
“in order to come to the aid of foreigners, has admitted that a for- 
eigner may acquire a domicile in France, not only de jure, by virtue 
of the authorization of the Government, but also de facto, by estab- 
lishing the seat of his affairs in France. This principle is applied 
to both plaintiff and defendant; it suffices that either of them has 
acquired a domicile de facto in France, to give the French judges 
jurisdiction over their disputes, so that if the alien plaintiff proves 
such a domicile, he will be permitted to avail himself of the pro- 
visions of Art. 14 of the Code Napoleon” (so as to cite a non-resident 
foreigner before the French courts for the non-execution of engage- 
ments made either in France or abroad). This, however, seems to 
be denied by his editor, Demangeat, who cites Merlin in support of 
the contrary doctrine (id. p. 819, note). There seems to be no 
question, that a simple residence does not confer upon a foreigner 
the right to sue another foreigner, also non-domiciled, before the 
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French courts (Feelix, § 152, in fine). Foreigners may, however, 
voluntarily submit their controversies to the decision of a French 
tribunal, by waiving a plea to the jurisdiction, as stated by Wheaton 
(International Law, § 141), though the court may even then decline 
to take cognizance of the suit. (Note by Demangeat to Felix, 
vol. i. p. 333, citing a decision of the Cour de Cassation, of July 
26, 1852.) 

The French tribunals will also entertain suits brought on foreign 
judgments for the purpose of having them declared enforcible in 
France (Code de Procédure Civ. § 546, 1 Feelix, § 161); but will, 
in such an action, examine into the merits of the case (as stated in 
the note on p. 100, 2 Kent’s Commentaries, 11th ed.), such a for- 
eign judgment not having the authority of a res judicata, whether 
invoked in support of, or in opposition to,a demand. (1 Zach. Dr. 
Civ. Fr. par Aubry & Rau, p. 102, and notes.) Some writers hold, 
that a French court is not bound to examine into the merits, except in 
the interest of a French subject against whom such judgment has been 
rendered (1 Zach. Dr. Civ. Fr. pp. 103, 104; 8 Mourlon, § 1471); 
but the true doctrine, as declared in the more recent decisions, seems 
to be, that the grounds of the foreign judgment may be inquired into, 
and that such an inquiry may be demanded, in all cases, by the inter- 
ested party, whether Frenchman or foreigner, as stated in the note 
to Kent, above cited. (See note 6, by Aubry & Rau, vol. i. Zach. 
Dr. Civ. p. 104.) The illiberal and exclusive spirit manifested in 
the following decision of a court sitting at Paris, so late as the year 
1861, will probably surprise American readers. It declares, that, 
* as a general rule, French tribunals owe justice only to their own 
countrymen ; and that a foreigner, of whatever nature be his suit 
or claim, cannot prosecute it in France against another foreigner. 
This principle of law takes its source in two principal reasons: 
first, the judge of the country owes himself [se doit] exclusively 
to his countrymen ; second, he cannot be held bound to appreciate 
rights depending upon a legislation with which he is unacquainted. 
That these two reasons exist in full force, in presence of a foreign 
plaintiff resting on a judgment rendered by a tribunal of his own 
country, in a suit in which no Frenchman is engaged. That, in 
fact, the difficulty of appreciating judgments emanating from a 
foreign jurisdiction would necessarily absorb a notable portion of 
the time which the magistrate owes to his countrymen, and more- 
over would require a knowledge of the laws of the country in which 


| 
\ 
it 
q 
q 
q 
a 
¥ 


A CODE OF PRIVATE INTERNATIONAL LAW. 609 - 


the sentence was rendered.” The style of this decision is about as 
creditable as the spirit which prompted it. Demangeat (after 
reciting it, in his note to 1 Felix p. 336) well asserts, that 
“such a decision could not be maintained ; it would make us retro- 
grade to the period when foreigners were enemies, having no claim 
to justice. Consequently, the judgment of the court of Paris was 
set aside by the Supreme Court, March 10, 1863, as disregarding 
the text and spirit of the Arts. 2123 of the Code Napoleon, and 
546 of the Code of Procedure.” The last clause of our proposed 
Art. VI. is but a declaration of the law as generally understood in 
England and the United States (M’ Elmoyle v. Cohen, 13 Pet. 312), 
and the embodiment of a principle which it might naturally be 
supposed all nations would gladly adopt, as most convenient in 
practice for both courts and suitors. And yet several authors are 
cited by Feelix (vol. 1, p. 241) as maintaining the doctrine, that 
“the statute of prescription” (or limitation) “to be applied, is 
that of the place where the cause of action arose ; that is to say, 
where the contract was made;” and the’ sume doctrine has been 


enforced by French tribunals in three decisions referred to by M. 


Felix, and two others quoted by M. Demangeat, in his note to the 
above, the last being a judgment of the Tribunal de Commerce de 
la Seine, April 19, 1859. It has always seemed to the writer 
sufficiently absurd to assume that the lex loci contractus, on the 
subject of the remedies allowed for the violation of a contract, was 
within the contemplation of the parties at the time of making it, so 
as to form part of such contract, and to travel with it wherever it 
goes; but he can imagine no one venturesome enough to defend, 
on similar grounds, the applicability of the law of limitation of the 
place of contract to a suit brought in another forum to enforce the 
judgment in which such contract has been merged. And yet he is 
acquainted with a case, where, in a suit brought in France on a 
Louisiana judgment, which had been declared, by the Tribunal de 
Premiére Instance, executory against the defendant by default, he 
was allowed on appeal to plead a Louisiana statute of prescription, 
passed after the original judgment was obtained (and which, there- 
fore, would probably have been held inapplicable to the case by a 
Louisiana tribunal), and the plea was held good. M. Zacharie, 
and his editors, MM. Aubry and Rau, maintain the singular doc- 
trine, that the law of prescription, to be applied, in all cases, is that 
of the country to which the obligor-defendant belongs ; while MM. Du- 
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nod, Merlin, Feelix, Troplong, and Pardessus are cited as asserting 
that the law of limitation of the place of payment is as universally 
applicable. (1 Zach. Dr. Civ. Fr. p. 96, and n. 64.) To prevent 
the embarrassments and difficulties which arise from the prevalence 
of such different doctrines on this subject is the object of this pro- 
vision. 

The subject of the proper celebration of marriages in a foreign 
country having been lately treated by the writer, in an article on 
* Marriage, as affected by the Conflict of Laws,” in the American 
Law Review for January, 1868, he does not now propose to enlarge 
upon it. To the authorities therein cited, in support of the general 
doctrine, that, in order to the unimpeachable validity of a marriage, 
the laws of the place of celebration must be observed, he will only 
add that of Mr. Bishop, whose work was not within his reach at 
the time that article was written. In his Marriage and Divorce, 
2d ed. § 138, after referring to cases in which the courts have 
upheld marriages entered into without complying with the forms 
required by the statutes, out of respect for the religious scruples of 
the parties, whether subjects or foreigners, which prevented such 
compliance, he declares that ‘“ where, however, the fact is made to 
appear, that the local law does not sanction such marriages, yet pro- 
vides a way of its own, there is the same necessity for resident 
foreigners and transient persons, as for any others, to conform to it, 
in order to their marriages being held valid in their own country. 
Nor does it make a difference that the local law is more strict and 
burdensome in its requirements than their own, if it but provide a 
mode in which the relation may be lawfully created.” He then 
proceeds to quote the case of Kent v. Burgess, 11 Sim. 361, where 
it was decidedly inconvenient for the parties to comply with the 
Belgian law (whose requirements are the same as the French), but 
where the Vice-Chancellor, nevertheless, declared that, as there was — 
no insuperable difficulty which prevented such compliance, the marriage: 
was void for the want of it. To save foreigners the trouble and 
vexation generally necessary to satisfy the minute requirements 
of Continental law, and from the infinitely greater trouble and 
vexation which they may occasion themselves by an utter disregard, 
of such requirements, is the object of Art. VIII., which is so worded 
as to protect marriages celebrated at the legation of the country to 
which either of the parties belongs, in consequence of the decision 
in Prentiss v. Tudor, 1 Hagg. Con. 136 (cited in note 2, p. 111, 
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§ 137 of Bishop, as above), “where it was considered that the 
privilege of an ambassador’s chapel would only extend to cases 
where both parties are subjects of the country of the ambassador.” 

The utility of Art. IX. of our code will at once be recognized, 
especially by those who have had occasion to consult American 
statutes abroad. The writer has lately sought in vain for even a 
copy of the Louisiana Civil Code at the United States consulate 
and legation, at the Bibliothéque Impériale, the library of the Sen- 
ate, and that of the Corps Législatif; the only reward for his time 
and trouble being found in the Library of the City of Paris (at the 
Hotel de Ville), in the form of a poor edition of that work, pub- 
lished in 1853. The works on American law at the library of the 
Senate (whose librarian very courteously exhibited the following 
treasures, and expressed his regret that he had not a larger col- 
lection to place at the writer’s disposal) consisted principally of 
Thompson’s Digest of the Laws of Florida, five volumes of Black- 
ford’s Indiana Reports, a few volumes of the Session Laws of New 
York and of the Special Laws of Massachusetts, and the Acts of 
Lower Canada, of 1845! If such a collection be thought discredit- 
able to the French Government, what must be thought of our own, 
which does not supply either its ministers or consuls with the 
statutes of the different States compdsing our Union? 

The tenth of the articles above proposed embraces provisions 
usually embodied in our respective State statutes. Some of our 
Western legislators, however, seem never to have considered the 
possibility of their citizens visiting foreign lands, and desiring, 
during their absence, to execute deeds of property at home; or 
have, at the best, only provided for such extraordinary instances, 
by authorizing an acknowledgment to be taken before the mayor 
ofacity. Imagine, then, some simple citizen of the Great Repub- 
lic calling upon the magnificent Baron Haussman or the Lord 
Mayor of London, and requesting him to take his acknowledgment 
or affidavit! We have heard of one instance, where a disconsolate 
Illinoisian ran to and fro through the great French capital, with a 
deed in his hand, in search of some one before whom he could 
acknowledge its execution; until finally the worthy mayor of a 
little town in the neighborhood of Paris took compassion on him, 
and relieved him from his embarrassment, upon condition that he 
should not publicly proclaim the fact, lest the magistrate might be 
called to account by the higher powers for having ventured to act 
in a capacity not expressly authorized by law. 


l 

) 

’ 


612 A CODE OF PRIVATE INTERNATIONAL LAW. 


The practical utility of the provisions of Arts. XII. and XIII, 
above suggested, will at once be apparent to those who have lived 
much abroad. But for the benefit of those who have had no expe- 
rience in such matters, we will add to what has been already said 
incidentally, in treating of the subject of domicile, the following 
illustrations. Suppose the case of an American dying in France; 
if he die at a hotel, his property in France consisting only of his 
personal baggage, any one of his immediate family who happened 
to be with him might, perhaps, be allowed to take possession of his 
effects without interference from any one; or, in the absence of 
such near relative, the consul might be permitted to take charge 
of the same, for ultimate delivery to his personal representative. 
But if the death occur in a house ‘or apartment whose furniture 
belonged to the deceased, the case is different. Some busybody 
immediately notifies the juge de paix, or his deputy, who speedily 
makes his appearance, tape and sealing-wax in hand, and proceeds 
(unless all the heirs are present, which of course very rarely occurs) 
to place his official seal on all the effects of the deceased, and to 
appoint some one, probably one of the servants, guardian of the 
seals. Ifa will is unfortunately found by the juge de paix among 
the papers of the departed, it is his duty to send it to the president 
of the tribunal (Code de Proc. Civ., Arts. 916 et seg.), whose 
equally imperative duty it is, if it be on its face a valid testament, 
to transmit it to a notary (Code Nap., Art. 1,007), within whose 
inexorable grasp it must for ever remain. Suppose, now, that the 
domicile of the testator and the bulk of his estate were in New 
York. The statutes of that State (3 R. S., 5th ed., p. 151, § 79) 
provide that “ where the original will is in the possession of a court 
or tribunal of justice in another country, whence the same cannot 
be obtained, a duly exemplified or authenticated copy thereof may 
be proved,” &c. How, then, is the executor or other party in 


_ interest to establish these two essential facts to the satisfaction of 


the surrogate? Why, by the agreeable process of bringing an 


- amicable suit against the notary in France, and obtaining a judg- 


ment declaring the law to be, that such notary cannot be compelled 
to surrender the original will (Lois Usuelles: Loi du 25 Ventose, 
an. 11, Art. 22; 2 Clerc Form. du Notariat, p. 121, § 810); but 
directing him to furnish the demandant a duly exemplified copy 
thereof. This being admitted to probate in New York, the executor, 
on producing his letters testamentary, properly authenticated, is 


= 
i 
4 
d 


A CODE OF PRIVATE INTERNATIONAL LAW. 613 


in a condition to demand the removal of the seals, and the disposal 
or delivery of the property in France. If the decedent fortunately 
left his will, or a duplicate thereof, in his American domicile, some 
of the trouble and delay above alluded to will of course be obviated. 
Suppose, on the other hand, that he die intestate. It is more than 
probable that the parent, child, husband, or other party primarily 
entitled to letters of administration, was in attendance on the de- 
ceased. If so, he finds himself under the immediate necessity of 
crossing the Atlantic in order to qualify as such administrator ; 
though we can see no good reason why provision should not be 
made by statute for such cases, so that he might be permitted to 
qualify and execute his official bond before a commissioner ex- 
pressly appointed by the probate court for that purpose. He may, 
perchance, be able to save himself from this step, by obtaining from 
all the heirs of the deceased sufficient authority to act as their 
representative ; it being in the heirs, and not in the administrator, 
that the title and right to possession of all the property, including 
the personal, vests by the French law. (Code Nap. 1,004; 6 Zach. 
Dr. Civ. Fr. p. 137.) If the powers first sent him from America 
for this purpose are sufficient in form and substance to satisfy the 
exact requirements of that law, he will indeed be fortunate. Hav- 
ing, by some of the means we have indicated, put himself in a 
position to demand the removal of the seals and the sale of the 
property, the executor or administrator finds the estate charged 
not only with all the expense of the formalities attending its settle- 
ment (formalities burdensome enough to a citizen, but doubly so 
to a foreigner), but also with the rent of the house or apartment 
wherein the furniture, &c., has been kept under seal, and with the 
wages of the custodian, whose whole time is facetiously supposed 
to have been devoted to the protection of those seals. Several 
months, at least, having probably elapsed since the decease, it will 
readily be seen, that, in most cases, the expenses will be frightfully 
disproportionate to the value of the property. 
The remarks we have made will of course apply with greater or 
less force, mutatis mutandis, to the case of a Frenchman dying in 
the United States, or of any foreigner dying abroad: it is therefore 
the interest of every nation to make such concessions in this 
department of its jurisdiction as, while greatly contributing to the 
welfare of its foreign residents, will, by securing similar conces- 
sions from other nations, redound to the benefit of its own citi- 
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zens. All that we ask is, that what has been already done to a 
limited extent by treaties, shall be generally and permanently 
effected by its embodiment in an international code. 

We have thus endeavored to illustrate the utility and importance 
of establishing such a code. Our object has been to awaken public 
interest, and to invite the co-operation of all who are qualified, 
either by study or by practical experience, to contribute to the 
realization of this project. From the materials thus placed at their 
disposal, the master workmen assembled in an international con- 
gress of delegates, selected by the government of each nation, may 
elaborate a code which shall be adopted by such governments, 
respectively, and declared binding upon their citizens and courts, 
Such a code —clear, concise, and comprehensive — would foster 
intercourse, dispel prejudices, remove causes of irritation, and 
tend to unite the nations in one great brotherhood. 
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THE LIABILITY OF TELEGRAPH COMPANIES. 


Evectric telegraph companies are engaged in a branch of business 
of the deepest concern to almost every public interest. 

The large extent of their business at the present time, the in- 
creased importance which is attached to the diligent performance 
of their duties, together with the valuable trusts whieh are now 
reposed in. them, persuade us that no question of commercial law 
can be of more general interest than that which concerns the 
nature and the extent of the duties and liabilities of such com- 
panies. 

There have been but few cases relating to the subject under dis- 
cussion adjudicated, either in the American or English courts, and 
those cases are conflicting, and, in general, unsatisfactory. 

In some of the cases, the decisions have been more or less con- 
trolled by statute ; but even the cases which have been determined 
in accordance with what are assumed to be the principles of the 
common law are so adverse, both in the tests applied and the 
conclusions attained, that we must regard the law applicable to 
electric telegraph companies as unsettled, and as yet tobe deter- 
mined by the courts. We can therefore hope to do little more 
than collect the cases which bear upon our subject, and present 
them to the profession, with perhaps a few suggestions, which a 
careful study and consideration of the various questions involved 
will enable us to make. 

The earliest case in which the question of the liability of tele- 
graph companies arose was that of MacAndrew v. Electric Telegraph 
Co.,1 decided in England in 1855. 

In that case, the following message was ordered to be sent over 
the company’s lines; viz., “ Foam, proceed to Hull immediately.” 
But, in the transmission of the message, “ Southampton” was, 
through mistake, read by the company’s clerk at the terminal station 
instead of “ Hull.” The vessel went to Southampton, and, in con- 
sequence, a loss of £235 was sustained by the plaintiffs, to recover 
which this action was brought. By the English statute? regulating 
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telegraph companies, it had been provided, that such companies 
could impose “ reasonable regulations” for the transmission of 
messages ; and accordingly the defendants had prescribed the fol- 
lowing conditions, with due notice of which the plaintiffs had sent 
their telegram: “The public are informed, that, in order to pro- 
vide against mistakes in the transmission of messages by the 
electric telegraph, every message of consequence ought to be re- 
peated, by being sent back from the station at which it is to be 
received, to the station from which it is originally sent. Half the 
usual price for transmission will be charged for transmitting the 
message. The company will not be responsible for mistakes in 
the transmission of unrepeated messages, from whatever cause they 
may arise. Nor will the company be responsible for mistakes in 
the transmission of repeated messages, nor for delay in transmis- 
sion or delivery, nor for non-transmission or non-delivery of any 
message, whether repeated or unrepeated, to any extent above £5, 
unless it be insured.” And the rates of insurance were published. 
No price was paid or request made for the repetition or insurance 
of the plaintiff’s message. 

The questions before the court were, whether the conditions 
prescribed by the company were regulations within the act; if so, 
whether they were reasonable, and, generally, whether the com- 
pany were liable as common carriers. 

It wasgthought by the court unnecessary to pass upon the former 
question, for it was thought, that, if the company’s conditions were 
not regulations within the act, then the company would be within 
the position of carriers, who, although they would be liable at 
common law, might nevertheless avail themselves of reasonable 
stipulations and conditions brought home to the knowledge of the 
party contracting with them. “Suppose,” say the court, “the 
word ‘ regulation’ in the statute does not extend to the company 
as bailees, then, so far as they are bailees, they are governed by 
the common law; and so early as in 1803, in the case of Jzett v. 
Mountain} it was considered clear, that a carrier upon whom the 
liability of an insurer is imposed by common law, could protect 
himself by such a notice as was equivalent to these conditions of 
the company.” 

The condition imposed by the company concerning the repetition 
of messages was held by the court to be reasonable ; and the plain- 

1 4 East, 371. 
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tiffs not conforming thereto, and the facts presented not showing 
gross negligence on the part of the company, judgment was given 
for the defendants. 

It was, however, assumed by the court, upon the arguments of 
the plaintiffs’ counsel, that telegraph companies, in many impor- 
tant respects, stand in the same position as common carriers of 
goods, and, in the absence of express stipulations to the contrary, 
are liable as insurers. 

The case above referred to is the only English case we have 
been able to find which meets the question of the liability of tele- 
graph companies for damage sustained by the erroneous transmis- 
sion or delay in the delivery of messages. It is regarded by 
Professor Parsons! as a high English authority for the doctrine 
that telegraph companies are held to the responsibility of common 
carriers. 

There are American cases asserting the same doctrine as the 
English case. In Parks v. Alta California Telegraph Co.,? it ap- 
pears that there had been a contract for the immediate despatch 
of a message to the plaintiff’s agent. The despatch ordered an 
attachment of property to secure a debt of $1,800. By an acci- 
dent, of which the plaintiff was not informed, the message was 
delayed, so that it did not reach its destination for some twelve 
hours after it should have been transmitted. But, in the mean 
time, some attachments had been made on the suit of other credi- 
tors, and, the firm becoming then insolvent, the plaintiff lost his 
debt. The jury found that the defendants were guilty of gross 
negligence. It does not appear that the company had adopted any 
special rules or regulations to govern the transmission of mes- 
sages. It was held by the court below that a telegraph company . 
was not a common carrier, was not in any sense an insurer, that 
a message had no market value, and that the measure of the 
damages was limited to the cost of the despatch. To this ruling, 
exceptions were taken upon every point, which were fully sustained 
by the Supreme Court of California. And it was there held in the 
strongest terms, that the rules of law governing common carriers 
apply to the farthest extent in the case of telegraph companies. 
Baldwin, J., delivering the opinion of the court, said, “The rules 
of law governing the liability of telegraph companies are not 


1 2 Pars. on Contr. 251. 2 18 Cal. 422. 
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new. They are old rules applied to new circumstances. Such 
companies hold themselves out to the public as engaged in a par- 
ticular branch of business. They propose to do a certain service 
for a given price. There is no difference in the general nature 

, of the legal obligations of the contract between carrying a mes- 
sage along a wire and carrying goods or a package along a 
route. The physical agency may be different; but the essential 
nature of the contract is the same. The breach of contract in 
one case or the other is or may be attended with the same con- 
sequences; and the obligation to perform the stipulated duty 
is the same in both cases. In both cases alike the contract is 
binding, and the responsibility of the parties for the breach of 
duty is governed by the same. general rules.” And judg- 
ment was ordered for the plaintiff to the full amount of his 
debt. 

In the case of Leonard v. Albany, New York, & Buffalo Magnetic 
Telegraph Co., it appears, that, in the transmission or delivery of 
the message, the word “ casks” was substituted by the company’s 
agent for the word “ sacks ;” so that the plaintiff, in acting upon 
the erroneous message, sustained serious damage. The mistake 
in the message could not be accounted for either by the company 
or the plaintiff; notwithstanding, the company were held liable by 
the Supreme Court of New York for all the damages sustained 
by the plaintiff in consequence of the error. 

In Lockwood v. Independent Line of Telegraph Co.,? decided in 
the New York Court of Common Pleas, a merchant ordered a mes- 
sage sent as follows: “Stop sewing braid.” The message deliv- 
ered was, “‘ Keep sewing braid.” From this error a large quantity 
of braid was manufactured into unfashionable shapes. The mer- 
chant received and sold the goods, and then brought this action 
against the company for loss occasioned by the error. It did not 
appear how the mistake was occasioned, whether by the negligence 


of the company or by unforeseen accident. In the pleadings, the 


company were not charged with negligence or mismanagement. 
But they were held liable for the loss on the ground that they 
were insurers for the correct transmission of messages. 
In the case of Rittenhouse v. Independent Telegraph Line} the 
1 MS. Rep. Supreme Court of New York. 


2 MS. Rep. New York Com. Pleas. 
31 Daly (N.Y. Com. Pleas), 475. 
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defendants received from the plaintiff at Washington a despatch to 
be transmitted to the plaintiff’s agent in New York, directing him 
to sell their “Southern Michigan before board ; buy five Hudson 
at board.” When the message was received by the agent the 
word “ hundred” had been substituted for “ Hudson.” The agent 
accordingly sold the Southern Michigan stock before the board, 
and at the board purchased five hundred shares of the same stock ; 
and, upon an immediate resale of the same after a correction of 
the message, a loss of $475 was sustained by the plaintiff. 

The company in this case had not adopted rules or regulations 
to govern the transmission of messages ; nor had they, by general 
notice or otherwise, undertaken to limit their liability in any re- 
spect. And it seems that the cause of the error was not within 
the knowledge of the company’s agents. The defence to the action 
was placed upon the ground that telegraph companies are not com- 
mon carriers; that they are merely contractors, undertaking to 
perform an ordinary service, and as such are liable only for the 
consequences of negligence or for the breach of their contract, 
neither of which had been proved. It was, however, held by the 
court, that the company were liable to the full extent of the loss 
sustained in consequence of the erroneous message. 

But, in the case of Camp v. Western Union Telegraph Co.,1 the 
court did not attempt to decide whether the company were like 
common carriers, bound at all events to transmit despatches with 
accuracy, although it is claimed by Professor Dwight, in an article 
on the topic,? that the court, in this case, “seem to assume that 
the company is a common carrier,” and by Professor Parsons, in 
his work on Contracts,* that the court deny such a position to the 
company. The court expressly say that they “do not deem it 
necessary to decide to what extent a telegraph company has a right 
to limit its liability,” even if it is true, as was contended by the 
plaintiff’s counsel, that the company is under a responsibility simi- 
lar to that attaching to common carriers. “ All,” say the court, 
“that we are now required to decide is, whether the condition 
which the company relied on in this case is reasonable, and such 
a one as it had a right to prescribe.” 

The company relied upon the usual conditions with regard to 
the repetition of important messages; and the court held, that 


1 1 Metcalfe (Ky.), 164. 24 Am. LawReg.,x.8.,196. 3 Vol. ii. 252. 
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there was nothing unreasonable in these conditions, and, as it 
appeared that the plaintiff had notice of them, that he sent the 
message at his own risk, and therefore could not hold the com- 
pany. 

Thus far the cases have assumed that the employment of tele- 
graph companies is similar to that of common carriers, and that 
their liabilities are the same. 

There is another class of cases which still regard’ the employ- 
ment of telegraph companies as analogous to that of common 
carriers, but does not hold them to the responsibility of insurers; 
exacting of them rather the exercise of the utmost diligence 
and skill, and thus assimilating their obligations to those of the 
passenger carrier. 

Such was Dryburg’s case, decided in the Supreme Court of 
Pennsylvania in 1860. 

There the message to be sent was for the purchase of two hand 
bouquets; the one actually transmitted was for the purchase of 
two hundred bouquets, and, in consequence of the error, consid- 
erable damage was sustained by the receiver of the message, in 
whose name the action was brought. The company had given 
notice that they would not be liable for mistakes in unrepeated 
messages, and that double price would be charged for repeating 
a message. No repeating price was paid; nor was it proved that 
the defendant in error had knowledge of any special megelatlone of 
the company. 

The propositions decided were that telegraph companies are 
bound to send the very message required to be sent; that they 
are not liable for mistakes which are attributable to the infirmities 
of telegraphy ; that the company’s rule with regard to the repetition 
of messages was reasonable, but would not excuse the company 
for the negligence or faithlessness of their agents ; that even if 
the rule was a good defence to an action by the sender of the mes- 
sage, it would not avail them where the action was brought by 
the receiver. The court were of opinion, that, though telegraph 
companies are not, like carriers, insurers for the correct transmis- 
sion and safe delivery of messages, yet their obligations, so far as 
they reach, spring from the same sources, — the public nature of 
their employment and the contract under which the particular 


1 New York § Washington Tel. Co. v. Dryburg, 35 Penn. St. 298. 
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duty is assumed, —and that, therefore, such companies should be 
held to a high degree of responsibility. 

The same doctrine was held in the case of Bowen v. Lake Erie 
Telegraph Co. There a verdict against the company was obtained 
upon the following facts. A despatch, sent by a firm in the State 
of Michigan to the plaintiffs in New York, was changed, through 
the inadvertence of the company’s agent, so that, instead of “ one 
handsome” it read “ one hundred.” The plaintiffs, who were the 
receivers of the message, had the despatch repeated, fearing lest 
there was some mistake in so unusual an order of their goods, 
and received the message the second time, reading “one hun- 
dred” as before. The order was filled, and considerable loss was 
occasioned in consequence of the erroneous message. 

It was claimed, on the part of the telegraph company, that they 
should not be held to the accountability of common carriers, and, 
as such errors as the one complained of might occur without the 
gross negligence of their agents, the plaintiffs could not recover 
in this action. But the court ruled that telegraph companies are 
under obligations to transmit despatches correctly, and that they 
are liable for all errors except those occasioned by causes over 
which they have no control. 

In Stevenson v. Montreal Telegraph Co.,2 the Court of Queen’s 
Bench, in Upper Canada, held that the principle governing the 
liability of telegraph companies was similar to that governing rail- 
way companies or carriers; that they are bound to discharge the 
duty they undertake with exact care and diligence, and with a 
reasonable degree of skill and efficiency; and, if they fail in any 
of these particulars, they are liable. But the case was decided for 
the defendants upon other considerations. 

In the case of De Rutte v. New York, Albany, & Buffalo Tele- 
graph Co. decided in 1866, the action was brought for damages 
_ occasioned by the incorrect transmission of a message, sent from 
New York by the defendants’ line to the plaintiff in San Francisco. 
The company had provided blanks containing the usual conditions, 
but the blanks were not used by the sender of the message; nor 
was it shown that any special regulations of the company were 
known to him. The message was not repeated. A loss of over 


1 1 Am. Law Reg. 685. Decided in the Court of Com. Pleas in Ohio, 1858. 


2 16 Upper Canada R. 530. . 3 1 Daly (N.Y. Com. Pleas), 547. 
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$2,000 was sustained by the plaintiff, which he recovered in this ac. 
tion. Judge Daly, giving the opinion of the court, says, “The law 
is yet undefined as to the nature and extent of the responsibility 
which the law should impose upon those who engage in the public 
business of transmitting intelligence from one place to another by 
means of the electric telegraph. Like the business of common 
carriers, the interests of the public are so largely incorporated 
with it, that it differs from ordinary bailments, which parties are 
at liberty to enter into or not as they please. . . . But the reasons 
for holding carriers to the responsibility of insurers cannot be 
regarded as applicable to the same extent in the case of telegraph 
companies; nor are there any reasons for holding them to such 
an extraordinary degree of liability for the correct and diligent 
transmission and delivery of intelligence. As their business, how- 
ever, is one which leads to their being intrusted with confidential 
and valuable information, especially in commercial matters, there 
are opportunities for frauds and abuses, which, in view of the 
relation that they occupy to the public, make it necessary, upon 
grounds of public policy, that they should be held to a more strict 
accountability than ordinary bailees.” The court then proceed toa 
somewhat independent determination of their liabilities upon con- 
siderations of public policy, and regarding also the peculiar nature 
of telegraphic operations, charging them with the use of the 
highest degree of care in the exercise of their employment, and 
with the presumptions of negligence in cases of error or delay in 
the transmission or delivery of messages, but exonerating them 
from liability for the consequences of loss or damage resulting 
from atmospheric and other causes, over which human agency has 
no control. 

A similar position is also taken by the same court in the very 
recent case of Bryant v. American Telegraph Co.,! although that 
case turned chiefly on the question as to the measure of dam- — 
ages. 

Still another class of well-considered cases assimilates the lia- 
bility of telegraph companies to that of ordinary bailees, hold- 
ing them to the use of reasonable diligence and skill in the 
exercise of their employment, and liable only for the consequences 
of carelessness and negligence. In the case of Washington ¢ 


1 1 Daly (N.Y. Com. Pleas), 576. 
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New Orleans Telegraph Co. v. Hobson, it appeared that an order 
was sent by telegraph to the defendant’s factors in New Orleans for 
the purchase of five thousand bales of cotton. The despatch was 
altered by the company so as to read twenty-five thousand bales. 
It does not appear from the facts in the case that there were any 
regulations prescribed, or general notices given, by thy company to 
govern the transmission of messages over their lines; nor was 
there a special contract between the parties for the sending of the 
particular message in question. There was no charge of negli- 
gence made against the company in the pleadings; but the ques- 
tion was, Were the company liable on their contract for the loss 
occasioned by the alteration of the message? The defendant’s 
counsel urged that the company’s contract was to transmit correctly 
at all events; but the court declined so to rule, and instructed the 
jury substantially as follows: that, if they believed the company 
undertook to transmit the message correctly and diligently for the 
price paid, and if they also believed that the message was altered 
by the negligence and mismanagement of the company, or their agents, 
during transmission, and the defendant, acting upon the erroneous 
message, purchased the twenty-five thousand bales of cotton and 
sustained loss thereby, the company were liable. 

The jury found for the defendant in error. Exceptions were 
taken; but the rulings of the court below were fully sustained by 
the Supreme Court of Virginia. 

In the celebrated case of Birney v. New York & Washington 
Telegraph Co.,? it appeared that the plaintiff delivered to the com- 
pany’s agent a message for transmission, which was wholly forgot- 
ten by the agent, and he neglected to send it at all. The message 
to be sent was not repeated, and there was no repeating price paid 
by the plaintiff. It was held by the court that the company’s 
notice with regard to the repetition of messages would not apply 
to a case of neglect, where no effort was made to put a message 
upon its transit. 

The question as to the general liability of telegraph companies 
was fully discussed in this case. “The appellant’s counsel,” say 
the court, “attempt to assimilate the responsibility of the tele- 
graph company to that of a common carrier. But the distinction 
is obvious, and is well defined by the appellee. A telegraph com- 
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pany receives a written message for transmission. By the use of 
machinery, it reproduces the words of that message at a distant 
point. It cannot be said to be in the manual charge of the mes- 
sage during transmission. While a common carrier is an insurer, 
he sees what happens to his charge at the moment it happens. But 
a telegraph company, owing to innumerable causes which may 
disturb the security of its lines, would be as often open to liability 
because of the providences of God, unknown to it, as because of 
any other reason. This telegraph company is not a common car- 
rier, but a bailee, performing through its agents a work for its 
employer according to certain rules and regulations which under 
the law it has a right to make for its government.” 

Another authority in which the liability of telegraph companies 
is assimilated to that of ordinary bailees is the case of Breeze v. 
United States Telegraph Co.,1 where the action was brought to 
recover for loss sustained in consequence of the company’s error 
in transmitting an unrepeated message. It was contended by the 
plaintiff, that the obligations of the company were similar to 
those of common carriers; that it could not limit its liability so 
as to escape the consequences of the negligence of its agents; and 
that the taking off and delivery of a different message from that 
sent was of itself negligence, for which the company was responsi- 
ble. The defendants argued, that, if the company was a carrier, 
its undertaking was not to carry safely at all events, but to carry 
safely if certain necessary conditions of safety, as prescribed by 
the company, were complied with on the part of the plaintiff; but, 
further, that telegraph companies were not carriers of any sort, 
but were ordinary bailees, and liable for the want of the requisite 
skill, good faith, care, and diligence which ordinary prudence 
would require to be bestowed on the thing bailed. The court 
were express in their opinion, that “the resemblance” between 
telegraph companies and common carriers “ is merely fanciful ;” 
and that the liability of the former is the same as that of bailees. 

The case of Ellis v. American Telegraph Co.,? decided in Massa- 
cliusetts in 1866, falls within the class of cases we are now con- 
sidering. 

This was an action of tort, brought by the receiver of a message, 
to recover for damages occasioned by its erroneous transmission. 


1 45 Barb. 275. 2 18 Allen, 226. 
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It appeared that the message was written upon a printed blank, con- 
taining the statement that “ the company would not be responsible 
for an error in the transmission of any unrepeated message be- 
yond the amount paid for sending the same, unless specially in- 
sured;” and that half price would be charged for repeating 
important messages. The message was not insured, nor was any 
thing paid for its repetition. There was no proof of carelessness 
or negligence on the part of the company beyond that of substi- 
tuting “‘ one hundred and seventy-five dollars ” for “one hundred 
and twenty-five dollars,” in the transmission of the message. It 
was especially urged by the plaintiff, that telegraph companies are 
common carriers of messages; that they cannot demand pay for 
the exercise of ordinary care, or stipulate to be relieved from the 
consequences of the negligence of their agents. At the trial before 
the Superior Court, the judge ruled, that, notwithstanding the 
printed terms and conditions, the company were bound to the use 
of ordinary care, attention, and skill, and were liable for damages 
resulting from the want of any of these, either to the sender or 
receiver of the message, according to the nature of their respec- 
tive interests ; and that the fact that the message as delivered for 
transmission was an offer of one hundred and twenty-five dollars, 
and was actually transmitted as an offer of one hundred and 
seventy-five dollars, was prima facie evidence of the want of ordi- 
nary care, attention, and skill on the part of the company. A 
verdict was rendered for the plaintiff, and exceptions were taken 
by the defendants, which were sustained in the Supreme Court. 

It was there held, that the defendants were entitled to insist on 
a compliance with that part of their regulations which required 
that the message should be repeated, if they were to be held to 
insure the safe and correct transmission of the message, or, in case 
of failure, to be responsible for all the damages consequent on 
delays and errors ; and that the action could not be maintained to 
recover greater damages than the amount paid for sending the 
message, without further proof of carelessness and negligence on 
the part of the company than that resulting from the error in the 
transmission of the message. In determining the question of the 
liability of the company in this case, Chief Justice Bigelow, giving 
the opinion of the court, remarks in substance, that it would not 
be just or reasonable to hold telegraph companies, although con- 
ducting business of a public nature, to such a standard of diligence 
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as is required of the common carrier. He goes on to say, “ Car. 
riers are intrusted with the manual possession of the property 
committed to their care. While in their custody, it is wholly out 
of the control and supervision of its owner. ... But the trust 
reposed in the owner or conductor of a line of telegraph is of a 
very different character. No property is committed to his hands, 
He has no opportunity to violate his trust by his own acts of em- 
bezzlement, or by his carelessness to suffer others, by means of 
larceny or fraud, to despoil his bailors of their property. Nor can 
it be at all times in the power of an operator, however careful 
or skilful he may be, to transmit with promptness or accuracy the 
messages committed to him,” on account of “the imperfections 
necessarily incident to the transmission of signs or sounds by 
electricity.” — “ But, although they ought not to be held to such a 
standard of diligence, they are not exempt from all responsibility.” 
— ‘There can be no doubt, that, in the ordinary employments and 
occupations of life, men are bound to the use of due and reasona- 
ble care, and are liable for the consequences of carelessness or 
negligence, in the conduct of their business, to those sustaining 
loss or damage thereby. We can see no reason why this rule 
is not applicable to the business of transmitting messages by tele- 
graph.” 

The most recent case in which the question of the liability of 
telegraph companies has been determined is that of the Western 
Union Telegraph Co.v. Carew.! The message was written upon the 
company’s blank, which contained the usual regulations with re- 
gard to the repetition of messages. 

The regulations were not read by the sender of the message, 
and the message was not to be repeated, nor was it specially in- 
sured. Here, also, there was an erroneous transmission by the 
company’s agent. 

It was held by the court, that the celine prescribed by the 
company were reasonable and binding on those employing them; 
that, in the absence of statute provisions, telegraph companies are 
not insurers, except so far as by their rules and regulations, or by 
contract, or otherwise, they choose to assume that position, or hold 
themselves out as such to the public or to those who employ them ; 
that other obligations than those imposed by statute must be fixed 


1 15 Mich. 525. 
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by considerations growing out of the nature of their business, and 
the application ofthe principles of justice and public policy, 
recognized alike by common sense and the common law; and, gen- 
erally, that reasonable skill, and a high degree of care and dili- 
gence, should be required of telegraph companies in their business 
operations. 

We have now discovered three distinct classes of cases, in each 
of which a different degree of liability has been imposed upon tele- 
graph companies. The first class, regarding their employment as 
analogous to that of common carriers of goods, holds them to the 
responsibility of insurers. The second class, agreeing with the 
first so far as concerns their employment, assimilates their liability 
to that of the passenger carrier. And the third class, differing 
in every respect from the others, regards their employment as a 
mere agency, and holds them. responsible only for the want of 
ordinary care and diligence. 

We have also given, at length, the various reasons which have 
been urged in support of each class of cases. 

But the question remains, What are the liabilities imposed upon 
telegraph companies ? 

In determining this question, we are not obliged to have recourse 
altogether to the well-settled rules of the common law. There 
has been so much legislation concerning telegraphs, that the busi- 
ness of telegraphy is to a large extent controlled by statute. Thus 
its general powers have been for the most part defined, and its 
principal duties prescribed and regulated. 

Both in England and generally in America, telegraph companies 
are required by statute to faithfully serve the public, and other 
telegraph lines and companies, on payment of reasonable charges. 
If chartered in any of the States, they are bound to the strictest 
impartiality. 

They must send all messages ites discrimination, and in the 
order they are received. Secrecy, also, is often by statute imposed 
upon them as an important public duty. 

There can be no doubt, therefore, that the employment of 
telegraph companies is essentially of a public nature, to be car- 
ried on by them for the general benefit; and that the duties im- 
posed upon them by statute are to a certain extent similar to 
those which carriers are by the common law bound to perform. 
But are they liable as carriers ? 
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It is noticeable that the principal cases which have been cited in 
support of such a position have turned upon independent consid- 
erations, and that the question of the general liability of telegraph 
proprietors was not really presented for the determination of the 
court. 

Thus in the English case! above cited, the real question was, as 
we have seen, whether the regulations prescribed by the company 
were reasonable, and binding on the plaintiff; and upon the ex- 
press ground that they were so, and had not been observed by 
him in the transmission of his message, judgment was given for 
the company. The facts in the case did not, evidently, require the 
court to pass upon the question of the general liability of the com- 
pany, or to decide whether telegraph companies are responsible as 
insurers, and much less to lay down any general principles upon 
which their liability is to be determined. 

The opinion of the court, that telegraph companies are liable as 
insurers, was, therefore, gratuitous, and was, moreover, asserted 
upon their own responsibility, and not upon any established au- 
thority. 

In Parks’ Case,” before cited, it appeared that there was a special 
contract and undertaking of the company for the immediate de- 
spatch of the plaintiff’s message, and that, through the gross negli- 
gence of the company, it was delayed for an unreasonable time. 
We submit, that upon these facts the decision of the court could 
properly have been given for the plaintiff; and that the opinion of 
the court, to the effect that telegraph companies are insurers, was 
unnecessary and uncalled for by the facts presented. 

So in the case of Rittenhouse v. Independent Telegraph Line,’ the 
facts show that the company’s agent took unwarranted liberties 
with the message to be sent, by wilfully adding several letters 
before transmitting it, and that the loss complained of was the 
immediate consequence of the agent’s act. The court here take, 
occasion to assert that telegraph companies are insurers, although 
they expressly state that “ the company are responsible for the 
misconduct of their agent.” 

In the above cases we certainly have some strong legal opinions ; 
but they ought to have no more weight than any opinions which 
are unsupported by established authorities. 


1 MacAndrew v. Electric Telegraph Co., 17 C. B. 8. 
2 18 Cal. 422. 31 Daly (N.Y. Com. Pleas), 475. 
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Now, we think it clear that the reasons of the rule for holding 
common carriers liable as insurers fail when applied to the case 
of telegraph companies. A common carrier is defined by all the 
authorities to be a person who carries goods for hire. From the 
moment he receives the goods to the moment they are delivered 
by him at the place of their destination, they are in his sole cus- 
tody and care. The owner has no supervision or control over 
them, and their safety depends on the vigilance and honesty of 
the carrier alone. The carrier may embezzle them, and, without 
danger of detection, he may claim that they have been lost. He 
may lose them through the grossest carelessness, or, with his collu- 
sion, they may be stolen from him by thieves, and the owner would 
not be able to prove either of these causes of loss. His witnesses 
must be the carrier’s servants, and they, knowing that they could 
not be contradicted, would readily excuse their masters and them- 
selves. 

For the reason that goods are in the manual possession of the 
carrier, and beyond the control and supervision of their owner, 
in order to give due security to property, the common law makes 
the carrier practically responsible as an insurer. 

But the obligations of telegraph companies cannot be said to 
rest upon such grounds. Their liabilities must be fixed by other 
considerations ; and, if they are to be held liable as insurers, it 
must be for independent reasons, growing out of the nature of an 
employment which is widely different from that of the common 
carrier. Telegraph companies do not carry goods; they merely 
receive a written message for transmission, and by the use of sym- 
bols and machinery reproduce it at a distant point. They have no 
property intrusted to their hands, to be embezzled by their ser- 
vants, or lost through carelessness or collusion; and on this 
account the temptations to be faithless are almost entirely re- 
moved. The sender of a message parts with no value, and does 
not necessarily expose his property to any greater extent than 
when he intrusts the performance of an ordinary duty to his own 
agent or servant. 

The carrier, having the personal charge of the goods, is also 
able to tell when or where or how they have been damaged or lost. 
He knows what risks he has to run, and against what to guard him- 
self. But, from the nature of the business of telegraph companies, 
they cannot know whether a message is correctly transmitted, or 
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often, indeed, whether it is transmitted at all; so that it may not 
even be within the means of the most skilful operators to account 
for an incorrect transmission, or, perhaps, for a total failure to 
transmit. 

Moreover, the “ peculiar liabilities” of the carrier were “ fixed 
by the custom of the realm and the common law,” while telegraph 
companies perform their duties independently of any common-law 
obligations. And, if they have any particular duties to perform, 
or are subjected to unusual liabilities, it must be by virtue of their 
own contract or of the act of the legislature. 

The fact that telegraph companies are obliged by statute to 
faithfully and impartially serve the public, and transmit for all 
without discrimination, cannot certainly be urged as a reason for 
holding them to the responsibility of insurers; while, on the 
other hand, from the nature of their business it would seem un- 
reasonable and unjust to impose such a degree of responsibility 
upon them. The chances for collusion and fraud are few. The 
agencies employed are subtle, and they are not at all times within 
human control. As Chief Justice Bigelow suggests, “ the un- 
foreseen disarrangement of electrical apparatus ; a breach in the 
line of communication at an intermediate point, not immediately 
accessible, occasioned by accident, or by wantonness, or malice; 
the imperfection necessarily incident to the transmission of signs 
or sounds by electricity ;... the mistakes and misapprehensions 
which will unavoidably take place . . . in reading and correctly un- 
derstanding the messages to be sent, and in interpreting them at 
the point of their reception,’ — these and other similar causes, the 
effect of which the highest degree of care could not prevent, render 
it “ unreasonable and unjust to annex to a business of such a nature 
the liability of a common carrier, or to require that those engaged 
in it should assume the risk of loss and damage arising from 
causes the operation of which they could neither prevent nor con- © 
trol.” 

There seem, however, to be good reasons for holding telegraph 
companies to a higher degree of responsibility than is required of 
ordinary bailees. Their employment is not an ordinary one. The 
public have generally no choice in the selection of the company 
which is to perform any particular service; and they certainly — 
have not the selection of the company’s agents or servants. Nor 

1 18 Allen, 238, 234. 
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have they any control over the agencies to be used in conducting 
the business; the instruments and apparatus are selected solely 
by the company, and they alone can estimate their efficiency. The 
public, then, must take the agents and the agencies as they are 
provided by the company ; and they cannot have the least super- 
vision of its management or the selection of its managers. Be- 
sides, as the business of telegraph companies is one which leads 
to their being intrusted with confidential and valuable information, 
especially in commercial matters, there are some opportunities for 
frauds and abuses, which, in view of the relation that they occupy 
to the public, make it necessary, upon grounds of public policy, 
that they should be held to a more strict accountability than ordi- 
nary bailees. 

And we submit, that, if “the obligations of telegraph com- 
panies are to be fixed by considerations growing out of the nature 
of the business in which they are engaged, the character of the 
particular transactions which arise in the course of their business, 
and the application of the principles of justice and public policy, 
recognized alike by common sense and the common law,” they can 
reasonably be held to no less a degree of liability in the exercise 
of their employment than is required of the passenger carrier. 
For the general reasons already given, we think that those who 
engage in the business of transmitting messages by the electric 
telegraph should be held to the most exact degree of diligence, 
skill, and care, and should be responsible for the least negligence 
or faithlessness in the performance of their duties. 

The persistency with which it has been urged in some of the 
cases that telegraph companies are technical carriers, or even 
bailees, is somewhat remarkable. It is submitted that nothing 
could be more absurd than to attribute such a position in the law 
to those who engage in telegraphy. This business is, as we have 
seen, essentially different from that of the common carrier, not 
only in its characteristics, but in all its methods and agencies. 
And to undertake to assimilate the two employments is to attempt 
the assimilation of things which have no natural relations or 
affinity, and, as has been suggested in one of the cases,! have at 
best a mere fanciful resemblance. 

In no proper sense are telegraph companies bailees of any sort.? 


1 See Breese v. United States Telegraph Co., 45 Barb. 275. 
2 But see Birney’s Case, 18 Md. 841. 
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An ordinary bailee is one who obtains the use of property, or un- 
dertakes to bestow care or labor upon goods bailed, for a recom. 
pense.! Every bailee is in the lawful possession of the subject of the 
bailment, has a special or qualified property in it, and is respon- 
sible to the bailor for the custody of it. Bailment, in all its forms, 
is a contract on the part of the bailee to take some particular thing 
or person, and deliver again the same thing or person. 

What position in the law to ascribe to telegraph companies, has 
been, it is true, a matter of some doubt. But does it not seem 
most reasonable to regard them as general agents for the faithful 
and impartial performance of particular duties incident to the ser- 
vice which they hold themselves out as ready to perform ? 

It has been observed, that, in- England and in most of the States, 
it is provided by statute that those who send messages by telegraph 
shall be subject to such reasonable regulations as may have been 
prescribed by the company for conducting its business. Among 
the regulations which have been generally adopted is one which 
stipulates for the repetition of the message as a condition of securing 
the responsibility of the telegraph company for errors or accidents, 
And it has been invariably held, that such a regulation is reasona- 
ble and proper, and that those sending messages over lines which 
have adopted it are bound by it. 

But the question may arise whether, if the mistake or error in 
the message would not have been prevented or corrected by its 
repetition, according to the established rules of the company, 
the company would be liable. It seems that they would. Such 
is the opinion of Chief Justice Bigelow in the case of Ellis v. 
American Telegraph Co.,? and also of Judge Sharswood in Dry 
burg’s*® Case. 

In Birney v. New York ¢ Washington Telegraph Co.,$ where an 
unrepeated and uninsured message was entirely forgotten by the 
defendants, it was held, that, notwithstanding the notice that the’ 
company would not be liable for messages unless repeated or in- 
sured, they were still liable to the plaintiff; and that the notice 
did not apply where no effort at all was made to transmit a mes- 
sage over the wires. 

It may frequently happen that an obscure or unintelligible mes- 
sage may be offered to a telegraph company for transmission, and 
1 2 Kent’s Com. 586. 2 18 Allen, 226. 

3 N.Y. & W. Telegraph Co. v. Dryburg, 35 Penn. St. 298. 4 18 Md. 341. 
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a question will arise as to the duty of the company in such a case. 
In New York ¢ Washington Telegraph Co. v. Dryburg} this ques- 
tion was determined. The wrong complained of was the sending 
of a different message from the one ordered; and, the fact being 
proved, the company were held liable. ‘One of the plainest of 
their obligations,” say the court, “is to transmit the very message 
prescribed.” 

It seems that the operator has no right to draw any inferences 
of his own as to the meaning of an obscure message, and that his 
duty is to refuse to transmit such a message if he is not able to 
transmit it as it is written. At all events, he cannot substitute an- 
other message for the one sent, on his own interpretation of the 
sender’s intentions, without involving the company to the extent 
of the loss which may be sustained by such an act, whether com- 
mitted maliciously or even with the best intentions. 

It has been suggested in several of the cases, that, where an 
error has occurred in the transmission of a message, the telegraph. 
company should be charged with the presumption of negligence. 
The principal reason for thus resting the burden of proof is alleged 
to be, that the means of showing diligence in the discharge of the 
particular duties which telegraph companies assume is peculiarly 
within their knowledge and power. 

Such a position is taken in the case of De Rutte v. New York, 
Albany, § Buffalo Telegraph Co.? in that of Trevor v. Wood’ 
and in Carew’s Case.* 

There is certainly some force in the reasoning by which the 
burden is placed upon telegraph companies to show the diligent 
and correct transmission of messages. The trust is absolutely 
committed to them; they have the sole supervision and control of 
the work they undertake to perform; and, as between the company 
and its employer, the company has evidently the superior advan- 
tages of detecting and accounting for error or mistake. In some 
instances, it might be impossible for them to account for the causes 
of the error, and sometimes they would unjustly suffer if the bur- 
den were thus placed. But we think that generally it would be 
otherwise. And, at any rate, where the rules and regulations 
prescribed by the company have been observed by the sender of a 


1 35 Penn. St. 298. 2 1 Daly (N.Y. Com. Pleas), 547. 
3 41 Barb. 255. 4 15 Mich. 525. 
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message, the company should be charged with the presumption of 
negligence, if there is an error or delay in the transmission or de- 
livery of the message. 

The last question which we shall consider is one of much inter. 
est, and concerning which there is a contrariety of opinion. 

Is a telegraph company, receiving a message for transmission to 
a place beyond its own lines, liable for error or neglect committed 
by another company, over whose lines the message must be sent in 
order to reach its destination ? 

In the case of Stevenson v. Montreal Telegraph Co.,1 it appeared 
that the company had printed handbills, advertising their line as 
“ connecting with all the principal cities and towns in Canada and 
the United States ;” and that they were accustomed to receive the 
charge for the transmission of messages to places beyond their . 
lines. The message in question was to be sent from Hamilton, in - 
Canada, to New York City, and the charge for the whole transmis- 
sion wes paid to the defendants. Nothing was said as to the im- 
portance of the message. The defendants transmitted it to Buffalo, 
and there delivered it to the American Telegraph Company for 
transmission to New York, and the usual charges therefor were 
paid to that company by the defendants. 

The American company were guilty of gross negligence in the 
delivery of the message, to recover for the consequences of which 
this action was brought against the Montreal company. 

It was held by a divided court, that the defendants’ duty was 
performed when they transmitted the message to Buffalo, and 
there delivered it to the American company, paying their charges 
for its transmission to New York, and that they were not liable 
for the negligence of the American company. . 

In Carew’s Case? the message was to be transmitted from 
Detroit to Baltimore, and the usual charges were paid for the 
transmission to that place. It was correctly sent to Philadelphia, 
the terminus of the defendants’ lines, and there delivered to the 
agent of the Baltimore line. The error occurred between Phila- 
delphia and Baltimore. The message was written on a blank, con- 
taining a regulation to the effect that the company would assume 
no liability for any error or neglect committed by any other com- 
pany over whose lines a message might be sent in the course of its 


1 16 Upper Canada R. 580. 2 15 Mich. 525. 
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destination. And it was held, that this regulation was reasonable, 
and binding on those dealing with the defendants. The court 
remark, that, as the statutes of all the States require telegraph 
companies to receive despatches from and for other telegraph com- 
panies and to transmit them faithfully and impartially, it is but 
reasonable, when the same message is to pass over the lines of 
more than one company, that each should be responsible only for 
the errors occurring on its own line; and that the receipt of the 
money by the company first transmitting the message, as the agent 
of the other lines, is much more for the convenience of the person 
sending the message than for that of the company. 

But in the case of De Rutte v. New York, Albany, & Buffalo 
Telegraph Co. it was held, that where a company is paid the 
whole compensation for the transmission of a message to a place 
beyond their own lines with which they are in connection, by the 
agency of other companies, they will be regarded as engaging that 
the message will be transmitted to and delivered at that place, 
unless there is an express stipulation to the contrary, or the cir- 
cumstances are such as to show that the understanding of the 
contracting parties was otherwise. 


The question of the liability of telegraph companies for the de- 
fault of other lines composing parts of a continuous route, must 
still be regarded as an open one. For the general principles in- 
volved, as enunciated in cases somewhat analogous, reference is 
made to an article in the American Law Review for April, 1868. 


1 1 Daly (N. Y. Com. Pleas), 547. 2 2 Am. Law Rev. 426. 
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LAW OF SALES.— WARRANTY AND FRAUD. 


THE case of Chandelor v. Lopus, 2 Cro. Jac. 2, 1 Smith L. ©, 
238, is very short and clear, and decides, what is still good law, 
that a vendee of personal property, retaining his purchase, must, 
in order to recover damages, plead and prove either a warranty 
with a breach, or wilful deceit with damage. The case decided 
this, and no more; and the law was undisputed for many years, 
At the present time, the law of warranty on sales of personal prop- 
erty, of executory agreements to sell personal property of a partic- 
ular kind, of fraudulent representations on the sale of personal 
property, and of deceit on the sale of personal property, is almost 
hopelessly confused. But originally the principles were perfectly 
clear, and easy to be stated. And even now, generally, the judg- 
ments in cases are probably very just. But surely very often the 
statements of the law in the opinions are very bad. Even Chande- 
lor v. Lopus, in all its baldness, is, in Massachusetts, to this day, 
good law; as we think will appear from an examination of some 
of the leading cases. But it will not be for a moment here main- 
tained, that dicta cannot be produced from innumerable cases, 
directly contradicting every word that is here said. 

In Fisher v. Samuda, 1 Camp. 190, the declaration alleged that 
the defendants undertook and promised to furnish and deliver 
to the plaintiff good and sufficient beer, to be shipped to Gibraltar. 
There was also a count, alleging breach of a warranty, that at the 
time of the sale the beer sold was sound and good beer. The 
evidence showed simply a contract on the part of the defendants to 
deliver beer of the quality alleged; but no particular lot was 
selected or ascertained by agreement of the parties. The beer was 
delivered in May, and in July discovered to be bad. No evidence 
of any return, or offer to return, until the following December, was 
given. Lord Ellenborough held, that “ the plaintiff was precluded 
from objecting to the quality of the beer after having kept it so 
long. It was the duty of the purchaser of any commodity, imme- 
diately upon discovery that it was not according to order, and unfit 
for the purpose for which it was intended, to return it to the 
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vendor, or to give him notice to take it back. Under these cir- 
cumstances, the plaintiff must be presumed to have assented to its 
being of a good quality, and to have acquiesced in the due perform- 
ance of the contract on the part of the defendants.” The defend- 
ants had a verdict. 

In Grimaldi v. White, 4 Esp. 95, the action was assumpsit for 
work and labor; and the evidence was that the defendant ordered 
of the plaintiff certain pictures, of a kind similar to specimens 
shown at the time. Evidence was given that the defendant, at the 
time of delivery, had objected to the pictures on the ground of this 
inferiority; but he had not returned them. And evidence was 
offered to show this inferiority, and excluded. Lawrence, J., said, 
“Tf he means to avail himself of that objection, he must return the 
pictures ; he must rescind the contract totally. Having received it 
under a specific contract, he must either abide by it, or rescind 
it in toto. by returning the thing sold; but he cannot keep the 
article received under such a specific contract, and for a certain 
price, and pay for it a less price than that charged by the contract.” 
The plaintiff had a verdict for the full price. 

And in Milner v. Tucker, 1 C. & P. 15, which was an action of 
assumpsit for a chandelier, sold by the plaintiffs, it appeared that 
the plaintiffs were to supply a complete chandelier, sufficient to 
light well a particular room; and that the chandelier was incom- 
plete, and would not light the room. After six months, the de- 
fendant returned it. The court held, “ When the defendant 
received the chandelier, and found it incomplete and inadequate to 
the room, he should have given the plaintiff notice immediately,” 
otherwise “he is bound to keep it, and pay for it” the contract 
price. But the word “ immediately ” should be “in a reasonable 
time,” — the point of reasonable time to be decided by a jury, 
under the direction of the court. 

And the case of Reed v. Randall, 29 N.Y. 358, gives a clear state- 
ment of the law on executory contracts to sell personal property, 
which is unascertained by the agreement of the parties, but which 
is to be property of a particular kind or quality; and that case 
decides that “the remedy of the vendee to recover damages, on 
the ground that the article furnished does not correspond with the 
contract, does not survive the acceptance of the property by 
the vendee after opportunity to ascertain the defect ; unless notice 
has been given to the vendor, or the vendee offers to return the 
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property.” And the notice to the vendor in such case must be 
notice to take back the property, on grounds specified. 

And in Everett v. Gray, 1 Mass. 101, in assumpsit, for the price 
of ninety-seven gun-locks, the evidence showed a contract to make 
and deliver one hundred and fifty gun-locks of a certain quality, and 
ninety-seven had been delivered and retained by defendants. The 
defendants set up only that the locks were not of the kind contracted 
for ; and the court ruled, “ that, as the defendants had accepted the 
locks, without objecting to them at the time of delivery, it was not 
competent to them to go into this defence in this action.” But 
here, too, the defendants would have had reasonable time to ex- 
amine. 

And the point in these cases decided is never denied, though 
often lost sight of. 

And in cases of simple fraud, the law is the same on sales of 
personal property as on sales of real property. The vendee must 
establish a case of false representations — of matters of fact, not 
matters of opinion — on material points, and that, relying on these 
false sepresentations, he made the purchase. And in such cases 
the vendee, on discovery of the fraud, is entitled to rescind the sale, 
and place himself and the other party in statu quo. 

These two are cases of a right to rescind the contract, and return 
the goods sold. 

There comes then the action of deceit, for false and fraudulent 
representations made on the sale of personal property ; which can 
only be maintained on the proof of a scienter. But this has been 
often denied, and some confusion has arisen on the point. 

The case of Emerson v. Brigham, 10 Mass. 197, was one of action 
on the case, for deceit; and it was submitted to the court on an 
agreed statement of facts, as follows: The defendants sold to the 
plaintiffs twenty-five barrels of beef, branded “ Falmouth, Mass. 
Cargo No. 3 Beef. 8S. Bird, D. Insp.,” for the ordinary price of — 
good beef. The beef was not packed in any respect, except mere 
external appearance, according to the brand; and it was unwhole- 
some and unfit for use. The defendants’ ignorance of these facts 
was admitted. And the court decided that the action could not be 
maintained. Sewall, J.: “The rule has always been, I believe, 
that an action of deceit, or an action on the case for a deceit, in a 
bargain or trade, is maintainable only where the deception com- 
plained of has been intentional on the part of the seller; and it 
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must also appear that the party purchasing had been actually 
deceived, and had sustained thereby a loss or damage.” 

And Dyer v. Lewis,7 Mass. 284, was the same action, in which the 
declaration alleged that the defendants, on the sale of a schooner, 
represented her to be of certain dimensions, but the dimensions in 
fact were different. The judge instructed the jury that the evidence 
was not sufficient, there being no evidence that the defendants knew 
their affirmations to be untrue. The defendants had a verdict, and 
the court denied the motion for a new trial. 

And the same point is decided in Mahurin v. Harding, 8 Foster, 
128, where Judge Bell gives the clearest statement of the law on 
this point that the writer has found. 

This action of deceit can of course be maintained, when the goods 
purchased are retained, and only when the goods purchased are 
retained. For if the purchaser rescinds the sale, and places him- 
self and the vendor in statu quo, there has been no damage, and 
consequently no ground of action. 

These three cases, and the rights consequent thereon, are thus 
far perfectly clear. 

There is the executory contract to sell goods not specified or 
ascertained. If the vendor fail to fulfil this, by delivering goods 
of another kind than the contract provides, then the vendee must 
examine and return, or notify the vendor to take the goods back, 
within a reasonable time. And, in case he fail-to return or give 
notice within a reasonable time, he accepts the goods as a perform- 
ance of the contract on the part of the vendor, and is by the law 
held to performance of the contract on his own part. 

There is, too, the case of fraud on the sale of goods ascertained 
or specified. And on the discovery, within a reasonable time, by 
the vendee, of the fraud, there is the right to rescind, and place 

_both parties in statu quo. This right exists, whether the false rep- 
resentations were intentionally and knowingly false or not; but is 
a right in the vendee to rescind, and nothing else. 

There is also the right to recover damages in-an action for deceit. 
This right exists when the false representations were made wilfully 
and intentionally ; and this is a right, in the vendee, to sue for 
damages, and retain the goods, and nothing else. Nor can it exist 
if the contract is rescinded. 

These three rights are utterly distinct from the rights of the 
vendee for a breach of warranty; and the case of a warranty is 
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utterly different from the case of an executory contract to sell, and 
from the case of false and fraudulent representations on a sale, ag 
an examination of the cases will show. 

The case of Power v. Barham, 4 A. & E. 473, was assumpsit 
for breach of warranty. The declaration alleged that defendant 
“promised the plaintiff that certain pictures were painted by an 
artist or master in painting called or named Canaletti.” In evi- 
dence was given a receipted bill of parcels, containing the words, 
* Bo’t, &c., four pictures, views in Venice, Canaletti....” Evi- 
dence was admitted of conversations at the time of the sale. The 
judge, in summing up, charged, “ that the pictures were admitted 
not to be Canaletti’s, and that the only question on the pleadings 
was whether the promise was made; and he submitted to their con- 
sideration, upon the whole of the evidence, whether the defendant had 
made a representation, as part of his contract, that the pictures 
were genuine, not using the name of Canaletti as matter of descrip- 
tion merely,” &c. There was a verdict for the plaintiff; and, on 
motion for a new trial, Lord Denman said: “ But the case here is, 
that pictures are sold, with a bill of parcels containing the words, 
‘ Four pictures, views in Venice, Canaletti.’ Now, words like these 
must derive their explanation from the way in which such matters 
are transacted. It was therefore for the jury to say, wnder all the 
circumstances, What was the effect of the words, and whether they 
implied a warranty of genuineness, or conveyed only a description 
or expression of opinion.” Littledale, J.: “‘ The case was rightly 
sent to the jury; though, as to their decision, I think that all the 
auctioneers in London would be alarmed if they thought that such 
words as these were to be understood as a warranty.” Williams, 
J.: “,.. It was for the jury to say what they imported.” 

This is sound law and sound sense. Plainly, an ordinary receipied 
bill of parcels is not such evidence of a contract between the par- 
ties as to shut out evidence of what passed between them at the 
time of the sale. Hazard y. Loring, 10 Cush. 267. Suppose, then, 
two parties are bargaining for the four pictures mentioned in the 
case just cited, and the vendor says, “ Here are four pictures: they 
are said to be by Canaletti. I know nothing myself, whether they 
are or not. Here are four others: which would you like?” And 
the buyer says, “I will take the four Canalettis ;” and the bill of 
parcels is made out and receipted, as in the case stated. Can any 
one doubt, first, that evidence of the conversation must be admitted 
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to determine what the contract was; and, secondly, that the jury 
are to decide, from the whole evidence, whether the vendor did 
promise that the pictures were genuine; and thirdly, that, if the. 
jury in this supposed case should find a breach of warranty, it 
_ would be the duty of the judge to set aside the verdict as against 
the evidence ? 

The case of Oneida Man. Co. v. Lawrence, 4 Cow. 440, was 
assumpsit on a warranty on a sale of cotton. At the trial, evi- 
dence was given, that the defendants sold cotton to the plaintiffs, 
described in the bill as “25 bales of Georgia Upland cotton.” 
The plaintiffs’ witnesses testified, that one of the defendants sold 
the cotton to an agent of the plaintiffs, presenting to him samples 
of the cotton, declaring they were drawn from the bales in the 
warehouse of the defendants, and that it was good upland cotton, 
and that the samples were true samples. The defendants’ witnesses 
testified, that the defendants represented it as prime upland Georgia 
cotton. The plaintiffs’ agent had no opportunity to inspect the 
cotton. As far as appears by the report, the parties had reference 
to twenty-five specified bales of cotton in a particular warehouse. 
The plaintiffs had a verdict, and there was a motion for a new 
trial. The declaration alleged, that defendants promised that the 
cotton was “ good, merchantable cotton, free from dirt and all filthy 
matter.” The motion for a new trial was denied. Savage, C.J.: 
“There is no particular phraseology necessary to constitute a war- 
ranty.... It must be a representation, which the vendee relies on, 
and which is understood by the parties as an absolute assertion, 
and not the expression of an opinion,” &c. And in this opinion 
the earlier New York cases — Seizas v. Woods, 2 Caines, 48, and 
Swett v. Colgate, 20 Johns. 196 — are commented on and approved. 
But the wording of the opinion seems slightly incorrect. To sup- 
port an action for breach of warranty, there must be, not an “ abso- 
lute assertion” merely, but something which, by the intent of the 
parties, made a promise a part of the contract. So it is always 
pleaded, and so it must always be proved. Undoubtedly, a jury 
might, on precisely the same evidence, find that there was either 
a warranty or a false representation, as the pleadings might re- 
quire, rather than that justice should not be done. But still the 
point remains clear, that a warranty is a promise, and, where there 
is not a clear written contract for the construction of the court, 
this promise is to be found as a fact, from all the evidence, by 
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the jury, in precisely the same manner as any other unwritten 
promise. 

The case of Carson v. Baillie, 7 Harris (19 Penn. St.), 375, was, 
as nearly as can be ascertained, an action for breach of warranty, 
and was as follows: The plaintiff called at the counting-house of 
the defendant, for the purpose of purchasing lard-grease. The 
defendant’s porter showed the plaintiff samples of five or six bar- 
rels, out of two lots differently marked, and offered to show the 
whole ; but the plaintiff expressed himself satisfied, and purchased 
both lots, amounting to forty-six barrels. The plaintiff sent a dray- 
man, who received one load of three barrels, and delivered it at the 
plaintiff’s factory, where they remained two or three days, and were 
then returned by the plaintiff to the warehouse of the defendant, 
who declined to receive them. The plaintiff afterwards received 
the whole forty-six barrels. The bill of parcels invoiced it as “ lard- 
grease.” The evidence showed that it was not lard-grease. There 
was no other evidence of warranty than has been stated, nor any 
evidence of false representations. The plaintiff had a verdict, and 
the judgment was reversed, and a new trial ordered. Lowrie, J.: 
“Our decisions declare, that, on a sale of goods by sample or by 
a description in a bill of parcels, there is an implied warranty that 
the article corresponds in kind with the sample in the one case, 
and with the bill of parcels in the other. But, notwithstanding 


some unguarded observations to be found in the books, it certainly . 


was never intended to be decided, that, in case of a sale by sample, 
or on an inspection of the article itself, a warranty may be implied 
from the bill of parcels. This would be equivalent to declaring 
the bill to be the only evidence of the contract, — a proposition that 
was never thought of; and all the cases on implied warranty show 
that no such decision was ever intended.” —‘“ When the sale is by 
sample, then the sample, and not the name given in the bill of sale, 
is the standard by which the article is to be tested, because the 
purchase is made on the faith of the correspondence between the 
sample and the goods sold. Where goods are sold on inspection, 
there is no standard but identity, and no warranty implied other 
than that the identical goods sold, and no others, shall be de- 
livered.” 

In this case the point is laid down too broadly. Suppose that 
in this case, instead of the bill of parcels, there had been a formal 
contract in writing, “I hereby sell, &c.,. . . warranted to be prime 


] 


| 


LAW OF SALES. 643 


lard-grease....” Clearly, although there had been inspection of 
the article before or at the time of the sale, there would be a con- 
tract of warranty. And suppose there were no written contract, 
but the same words, and no more, passed between the parties at 
the time of the sale: clearly, then too there would be the same 
contract of warranty ; the difference being, not in the contract, but 
in the evidence. And suppose the words were more vague, and 
the circumstances less distinct; but that, on all the circumstances, 
a jury should find that there had been a promise that it should be 
“ prime lard-grease:” clearly, then too there would be the same 
contract of warranty; the difference between this and the last 
case being, not in the kind of evidence, but in the question whether 
it were matter for the decision of the court or the jury. 

The contract of warranty, then, rests on precisely the same 
footing as any other contract. There must be a promise, on valu- 
able consideration, between the parties, that the specific goods sold 
are goods of a certain kind or quality. Now, any other contract 
than a contract of warranty, can, unless for special statutory 
reasons, be set forth in express, distinct words, or implied from 
vague words connected with surrounding circumstances. In other 
words, it may be express or implied. And, unless for similar 
reasons, any other express contract than an express contract of 
warranty can be written or oral. And, as in the case of any other 
contract (unless for similar statutory reasons), the effect of the 
contract of warranty is precisely the same, whether written or oral, 
or whether express or implied. It is, in all cases, a promise, and 
must be so pleaded and proved. The only difference is in the kind 
of evidence of that promise. And the rules of evidence applicable 
to this contract of warranty are precisely the same as those appli- 
cable to other contracts. 

So much being considered, there occur points of interest in con- 
nection with what are called by the somewhat vague expression, 
“sales by sample.” And some Massachusetts cases, on these 
points, seem at first sight to have somewhat gotten the advantage 
of the law. 

The case of Bradford v. Manly, 13 Mass. 139, has this head- 
note: “A sale by sample is tantamount to a warranty that the 
article sold is of the same kind as the sample.’ The judgment in 
the case, on the evidence, seems perfectly right; but the opinion 
has some very broad statements, which have been carried beyond 
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their original intent. The action was assumpsit, and the declara- 
tion set forth three special counts: 1st, “ to deliver 602 pounds. ., 
fair, merchantable Cayenne cloves, according to a certain sample ;” 
2d, “to deliver two casks of cloves, 602 lbs., which should be 
according to certain samples ;” 3d, “ to deliver, &c., .. . and that 
said cloves to be delivered should all be of like goodness and qual- 
ity with certain samples.” At the trial, the plaintiff produced a 
bill of parcels of “ 602 Ibs. cloves,” on which payment had been 
received. He then produced a witness who testified, that on Jan. 
4, 1814, the defendant came to the plaintiff’s store with a sample 
of cloves in a paper, and asked plaintiff if he wished to purchase 
some cloves. The witness examined the sample, and found it to 
be the best quality of Cayenne cloves. On the same day, the casks 
in question were sent to the plaintiff’s store. It was in evidence 
that the sample was taken, not from the casks sold, but from 
another barrel; but the defendant did not know this. No deceit 
was pleaded. The casks were not opened till May, 1815, when 
they were found to contain inferior cloves, — not Cayenne. Before 
instituting the suit, the plaintiff offered to return the cloves, but 
the offer was not accepted. The jury gave a verdict for the plain- 
tiff, and a motion for a new trial was denied ; and, in the opinion, 
Chief Justice Parker says, “ The objection is, that no action upon 
a warranty can be maintained, unless the warranty is express, and 
that no other action can be maintained unless there be a false affir- 
mation. ... The fair import of the exhibition of a sample is, that 
the article proposed to be sold is like that which is shown as a par- 
cel of the article. It is intended to save the purchaser the trouble 
of examining the whole quantity.” This is perfectly sound, when 
applied to the proper cases, where there is no other evidence than 
that of the simple showing of a sample. But how did this case 
stand? By the agreement of the parties, no 602 pounds of cloves 
were ascertained as the subject of their contract. At the time of 
the real agreement between them, there was no sale of any specified 
lot of cloves. The vendee could not, then, have maintained trover 
for any thing. The case, then, was this, as it seems: The proposed 
vendor shows a sample; and the proposed vendee, on the faith of 
the sample, says he will buy two casks of cloves. The agreement 
between the two parties, then, is an agreement to sell cloves like 
that sample. And such an agreement is set forth in the declara- 
tion. There was no sale of ascertained goods, with a warranty 
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that their quality should be like the sample, but there was an agree- 
ment to sell unascertained goods, whose quality should be like the 
sample. The plaintiff, then, on the receipt of the cloves, should 
have inspected them within a reasonable time, and offered to return 
them, or he would be held for the contract price. It appears that 
he did offer to return the cloves. And the defendant’s counsel 
seem to have erred in not raising the point, whether such offer was 
made within a reasonable time or not. But this point was not 
before the court. This case covered, then, only cases of agree- 
ments to sell goods like the sample shown, no goods being exam- 
ined or ascertained. And to this extent the case is undeniably 
good law. 

' But suppose that in this case the evidence had been merely this: 
that the vendee saw two casks of what appeared to be cloves in the 
vendor’s store, asked the price of the casks, took out samples for 
himself from each cask, examined them, paid his money, and re- 
ceived the casks, and no words passed. Suppose, too, the casks 
really contained cloves of a very inferior quality to those on the top 
of the casks which the vendee examined. Here, then, would have 
been a sale of two ascertained casks, containing something. Clearly, 
in such a case there can be no warranty. Nor is it an executory 
contract to deliver goods like the sample. And the vendee would 
have no remedy at all, unless he could prove knowledge, on the part 
of the vendor, of the arrangement of the cloves in the casks, in 
which case he could return the casks on the ground of fraud, or he 
could retain them and recover damages in an action on the case for 
deceit. And yet there would have been what is called a sample 
shown. And the distinction between this supposed case and Brad- 
ford v. Manly is, that this is a sale of ascertained goods with no 
warranty as to kind, and that was an agreement to sell unascer- 
tained goods which were to be of a particular kind, with no war- 
ranty. And, in the absence of fraud or deceit, there is in the 
supposed case no remedy ; and, in a case like Bradford v. Manly, 
the only remedy is the right of return within a reasonable time, 
unless, indeed, as in that case, the vendor refuses to receive the 
goods. 

And the case of Bradford v. Manly is really an authority for this 
point only; viz., that where no specific goods are ascertained or 
designated by the agreement of the parties, but the sale is made by 
the exhibition of samples only, there is a contract to sell articles of 
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the same general quality as the sample; this being, however, a 
point for the jury, unless in a perfectly clear case. And this would 
be law in New York. 

The case of Hargous v. Stone, 1 Seld. 73, is in perfect harmony 
with this Massachusetts case, but qualifies it in an important man- 
ner. Without going minutely into the facts, it is sufficient to state 
one or two points that were in dispute. The case was assumpsit 
for breach of warranty. The plaintiff had an order from Mexico 
for a quantity of cotton sheeting having over thirty threads to the 
Mexican quarter of a square inch. By the Mexican revenue laws, 
the importation of goods of a less fineness was prohibited. The 
plaintiff’s agent examined some samples of the defendant, selected 
one of the required fineness, and ordered cotton sheeting of the’ 
quality of that sample. The defendant knew nothing of the pur- 
pose for which the sheeting was ordered, nor was any thing said 
about the fineness required in the sheeting. It was in evidence 
that the sheeting furnished was all of it within a few threads of the 
same fineness with the sample, so that the difference could only be 
detected by a glass, and that the difference was only an ordinary 
difference between what were classed as goods of the same quality. 
The plaintiff had an opportunity, after receiving the sheetings, to 
examine them while they were being repacked, but neglected to do 
so, and consequently made no offer to return the goods. The 
sheetings were shipped to Mexico, and there seized on account of 
their having less than thirty threads to the quarter inch, — about 
twenty-eight or twenty-nine. The plaintiff was nonsuited, and the 
judgment was affirmed on appeal. 

Now, this seems good law. All that could be held, on the cir- 
cumstances of this case, was, that the agreement of the parties was, 
that the goods furnished should be what were, in the ordinary esti- 
mation of the trade, shéetings of the same kind and quality as the 
sample. If they had been of exactly the same fineness as the sam- 
ple, there would have been no damage to the plaintiff. But the 
fair construction of the intent of the parties was that of a contract, 
not to furnish goods of precisely the same number of threads to 
the inch as the sample, but what would ordinarily be considered 
the same goods. The case was put, in the greater part of the 
opinion, and arguments of counsel, as a case of warranty. Clearly, 
it was not. Here was an exhibition of a sample, and a contract 
made to furnish goods substantially like the sample. No goods 
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were even in existence, much less ascertained, by the agreement of 
the parties. It was the same case as in Fisher v. Samuda, 1 Camp. 
190, or Reed v. Randall, 29 N.Y. 358, and the plaintiff was bound, 
within a reasonable time, to examine the goods, and give notice or 
offer of a return, if they did not conform to the terms of the con- 
tract; and, failing to do this, he was held to have accepted the 
goods as a performance of the contract. No question of warranty 
proper arises at all in the case. 

Some confusion has arisen from the careless use of the phrase, 
_ “gale by sample.” Every sale, or contract to sell, where a sample 
is shown or examined, is called a “ sale by sample.”” And then the 
question is generally treated as merely a question whether there 
were or were not a “ warranty.” Now, a sample may be shown, 
and yet the point of warranty not arise in the case at all. Take 
the case of Hargous v. Stone. Here were no specific bales of sheet- 
ings mentioned or referred to by the parties, and only a few were 
in exisence. The contract was, not a sale of specific goods ascer- 
tained by the agreement of the parties, and a warranty that those 
goods were like the sample, but a contract to sell goods like the 
sample. And, on the breach of the contract to sell, there was the 
right to return; and on the breach of the contract of warranty, on 
the English and New York law, there would be merely a right to 
recover damages, either in defence or by a cross action. But sup- 
pose, in the same case of Hargous v. Stone, there had been the 
required number of bales of sheetings lying in a warehouse before 
the plaintiff’s agent and the defendant, and the parties had agreed 
to sell those particular bales; or suppose there had been the same 
number of bales, in a certain warehouse not in the presence of the 
agent and the defendant, and the parties had agreed to sell those 
particular bales: here is a different contract; viz., a contract to 
sell ascertained goods, in which the property at once passes (such 
being the agreement between the parties); and then comes the 
question, whether there is, in addition, a contract that these spe- 
cific goods shall be of a certain kind or quality. And these two 
classes of contracts are utterly distinct from one another, giving to 
the parties utterly distinct rights and remedies. And the same 
laws of evidence apply to them alike, that apply to all contracts. 
If there is a full contract in writing, it is matter for the court. If 
there is not a full contract in writing, it is matter for the jury, 
under the direction of the court. And, precisely as with all other 
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contracts, there is no distinction between express and implied con. 
tracts of warranty, as to their effect, but merely as to the amount 
or kind of evidence by which they are established. 

And the point always is, not whether a sample was shown, but 
whether the goods were ascertained by agreement of the parties, 
If the goods were ascertained, then comes the question, whether 
there was a contract of warranty that the goods were like the sam- 
ple. If the goods were not ascertained, then the question is 
whether there was a contract that the goods should be like the 
sample. 

The latter contract gives a right to return, and nothing else. 
The former contract gives a right to damages, and nothing else. 

This distinction is supported fully by the late case of Heyworth 
v. Hutchinson, Law Rep. 2 Q. B. 447. The defendant bought of 
the plaintiffs, by written contract, at a price named, “ 413 bales of 
wool, to arrive ex Stige, or any vessel they may be transshipped in. 
The wool to be guaranteed about similar to samples in the selling 
brokers’ possession ; and, if any dispute arises, it shall be decided 
by the selling brokers, whose decision shall be final.” The par- 
ticular lots of wool were specified in the contract. On the arrival 
of the wool, it turned out not to be “about similar to sample ;” 
and the brokers, after protest from the defendant, awarded that the 
defendant should take it at a certain abatement in the price of 
different bales. The point arose, whether there was a warranty 
that the goods should be “ about similar to samples,” or a contract 
to sell goods “ about similar to samples,” which would give the 
right to return, and the court make the distinction as follows: 
Cockburn, C.J.: “The terms of the contract seem to me free from 
any reasonable doubt. This contract is for the sale of specific 
wools, to arrive by a particular ship; they are earmarked, so as 
to prevent the contract applying to any other wools; and they are 
guaranteed as about similar to samples. If the matter stood there, this — 
being a sale of specific. goods, though with a warranty, there would 
not be any right or power on the part of the buyer to reject the 
goods on the ground of their not being conformable to the samples ; 
but the buyer’s remedy would be either by a cross action on the 
warranty, or by giving the inferiority in evidence, in reduction of 
damages.” Blackburn, J.: “Iam of the same opinion. The con- 
tract relates to the particular bales of wool specified, and to them 
only... . Generally, when the contract is as to any goods, such a 
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clause is a condition going to the essence of the contract; but, 
when the contract is as to specific goods, the clause is only collate- 
ral to the contract,...” &c. Lush, J.: “ This was not a contract 
to supply any goods answering the description, but a contract to 
sell specific goods with a warranty of their being about similar to 
samples ; and clearly, by the general law, there was no power in the 
buyer to reject them because they did not answer the description.” 

And the variation in Massachusetts from the English law, which 
denies the right to return for a simple breach of warranty, arises 
entirely from ignoring this distinction between a contract of sale 
with warranty of ascertained goods, and a contract to sell goods 
unascertained, which are to be of a particular kind. See Bryant 
y. Isburgh, 13 Gray, 607. 

The case of Hastings v. Lovering, 2 Pick. 214, was assumpsit on 
a warranty of some oil. A contract in writing was proved. “ Sold, 
... 2,000 gallons prime quality winter oil,’ &c. No particular oil 
was designated, nor was any examined by the parties. Two thou- 
sand gallons of oil were delivered and paid for, and there was the 
ubiquitous bill of parcels, in which the oil was called “ prime qual- 
ity winter sperm oil.” The oil was not such. But no offer to 
return appears in the case, nor is the point alluded to by court or 
counsel. In this case, if there were any thing at all, there was a 
contract to sell a certain kind of goods. And goods were deliv- 
ered, which did not conform to the terms of the contract. Clearly, 
if the point had been raised, under all the leading cases, the de- 
fendants should have had judgment. - But the plaintiff had a ver- 
dict, and the court denied the motion for a new trial; Chief Jus- 
tice Parker saying, “‘ We do not see why a description in the bill of 
parcels is not a representation, as well as that in the first paper, 
which may be called a sale-note or memorandum.” Undoubtedly, 
on a sale of specified goods, a bill of parcels, given at the time of 
the sale, or perhaps later, might, in an action for deceit, be evi- 
dence to go to the jury of a representation as to the quality of the 
goods. But here was a contract, the performance of which the 
plaintiff had admitted by not returning the goods. The bill of 
parcels here proved payment, and nothing else, and was otherwise 
utterly unimportant. 

-The case of Williams v. Spafford, 8 Pick. 250, was also assump- 
sit on a warranty, in the sale of a seroon of indigo. On one side — 
of the seroon was a small triangular hole, at which the purchaser 
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drew out a sample, and examined. In the bill of parcels, the words 
were, “one seroon of indigo.” No fraud was alleged (or could have 
been proved under this pleading, on any sound law), nor was there, 
as far as the report shows, any evidence whatever that the con- 
tents of the seroon were at all different from the sample. The 
seroon contained a valueless counterfeit. Per curiam, * The indigo 
was sold by sample ; and that is a warranty that the bulk is of the 
same kind and quality with the sample.” 

That is the whole opinion, and any thing more unsatisfactory 
could not well have been said. There was no evidence at all, that 
the bulk was not of the same kind and quality as the sample. And 
here was clearly a case where no fraud could be proved, the form of 
the action not admitting of it; and where it should have been left to 
the jury to say, Ist, whether, on the whole case, there was a contract 
of warranty of any kind, and, if so, what; and 2d, whether there 
was a breach of such contract of warranty. And an extract from 
Rand’s edition of Long on Sales, p. 125, states the whole matter 
plainly: “It is in this, as in other cases before alluded to, a ques- 
tion for the jury to decide, under all the circumstances of the case, 
what is the effect of the words used, and whether the representa- 
tion was made as a part of the contract, or merely as a description, 
or a matter of opinion. And in regard to a bill of parcels, there is 
no rule of law by which a representation contained in that sort of 
instrument acquires a different force from any other representation 
attending a sale.”’ 

The right to return, in case of a simple breach of warranty, is 
asserted in some of the Massachusetts cases, but is at variance with 
all the principles of the law on these points, and is not upheld in 
courts of most of the other States or of England. See Carey v. Grw 
man, 4 Hill, 625, and the case of Heyworth v. Hutchinson, Law Rep. 
2 Q. B. 447. 

And the law in Massachusetts, on this point of right to return, 
probably comes partly from a confusion of cases of simple warranty 
with cases of conditional sales, which are utterly distinct from those 
herein considered. There are sales of specific goods, with a con- 
dition, that, if the goods are not of a certain quality, the sale shall be 
void, and the goods returned. A simple contract of warranty gives 
no such right. 

It has not, of course, been intended to give here a compendium 
of the law on any of the points discussed, but simply to state some 
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distinctions that are sometimes ignored. And, at the risk of further 
repetition, a statement of the points here maintained will be given. 

And, at the outset, the phrase “sale by sample” should be utterly 
discarded, as meaningless and confusing. The showing of a sample 
may be evidence, in any one of the different classes of cases we 
have considered, either to prove a false representation, that certain 
goods were like a certain sample, or to prove a contract to sell 
goods like a certain sample, or to prove a contract of warranty that 
certain goods were like a certain sample. In either case the point 
is, not whether a sample was shown, but what are the pleadings, 
and what is the whole of the evidence. 

And in the same way it is with a bill of parcels, — another ignis 
fatuus of the law. A bill of parcels generally proves the point of 
payment, and nothing else. It may be evidence in any one of the 
different classes of cases discussed, either of a representation that 
specific goods sold are of a certain quality, or of a contract to 
deliver goods unspecified of a ceftain quality, or of a contract of 
warranty that specific goods are of a certain quality. And here, 
too, the point is one merely of pleadings and evidence. 

There are, then, two classes of contracts of sale: first, a contract 
of sale of goods unascertained by agreement of the parties ; second, 
a contract of sale of goods ascertained by agreement of the parties. 

Under the first class, there can be no such thing as a warranty, 
or damages. But, in case of a breach of the contract, the vendee 
can, within a reasonable time, return the goods, and place the par- 
ties in statu quo. And, if he fails to do this, he accepts the goods 
as a performance of the contract, and has no remedy in damages, 
or by way of defence to an action for the price. 

Under the second class, there may or may not be a warranty. 
And, if there be, in case of a breach of the warranty the remedy is 
damages, either in defence, or in a cross action; and in no case is 
there the right to return. 

And in cases of either class there may be fraud, entitling the 
vendor or vendee, alike, to rescind the contract, and place the par- 
ties in statu quo; the law of fraud here being precisely the same 
as in other branches of the law. 

And in cases of either class there may be wilful deceit, entitling 
the vendor or vendee, alike, to sue for damages. This suit for 


damages affirms the contract, and of course bars the right to 
rescind. 
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And all of these cases are utterly distinct, and the rights of the « 
parties are utterly distinct, and the actions and the pleadings are 
utterly distinct. The laws of evidence are the same in all of them 
that they are elsewhere. And, where there is even a remnant of 
the science of pleading, the idea, that you can sue for deceit, and 
recover for breach of warranty, is too absurd for a Tombs justice, 
even if Lord Ellenborough did hint at it. See, also, Mahurin y, 
Harding, 8 Fost. 128. 
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THE CUSTOMS REVENUE SYSTEM. 


In a former article, we noticed some of the leading decisions of the 
Federal courts applicable to our American revenue system, from 
which it appears that the judiciary inclines to liberal rules of inter- 
pretation, in order to shield the authority of Congress, and award 
substantial justice to all. Thus it has been affirmed, that the 
usages of trade are to determine the construction of revenue laws ; 
that repeals by implication are not to be favored; that a statute 
which imposes a forfeiture is not technically penal, but must, if 
possible, subserve the purposes of its framers ; that denominations 
in the tariff list are according to their mercantile sense; and that 
even published prices-current and the business letters of third 
parties can be admitted as evidence of the market value of goods 
in controversy. These principles apply alike to internal taxes and 
the customs revenue. 

One important distinction, however, is to be noted in studying 
the two systems, — that, while domestic taxes may be levied by local 
or national authorities, customs duties are the sole prerogative of 
the United States. We have seen that the members of the old 
American Confederation yielded reluctantly their exclusive privi- 
leges in the former case. But, in the latter, so great were the 
evils of an exposed seaboard and conflicting navigation laws, and 
so apparent the advantages of a single, vigorous administration, 
which might hold in check the wealthy commercial States of this 
Union, while grasping at the rich prizes of international traffic, that 
the prospect of a permanent and steady revenue, uniformly ex- 
acted and faithfully applied, was one of the strongest arguments 
in favor of a more perfect union. ‘A prosperous commerce,” 
says Hamilton, while urging, the adoption of the new Constitution, 
“is now perceived and acknowledged by all enlightened states- 
men to be the most useful as well as the most productive source 
of national wealth.” 

Under the Articles of Confederation, Congress and the State 
legislatures were subject to mutual restraints, —so far at least as 


1 The Internal Revenue System. Am. Law Review, January, 1868. ‘ 
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there could be mutual obligations without a sanction. No State 
could lay imposts or duties which might interfere with treaty stipu- 
lations entered into by Congress. Nor could Congress, by any com- 
mercial treaty, restrain a State from levying duties on foreign 
articles by way of retaliation, or from prohibiting the exportation 
or importation of any goods or commodities. But the framers of 
the Constitution wisely transferred the whole subject to the na- 
tional legislature. The Congress of the United States has, there- 
fore, power to lay and collect taxes, duties, imposts, and excises; 
* but all duties, imposts, and excises shall be uniform throughout 
the United States ;” also to regulate commerce with foreign na- 
tions, and among the several States, and with the Indian tribes. 
No tax or duty is to be laid on exports from any State. No prefer- 
ence is to be given by regulation of commerce or revenue to the 
ports of one State over those of another. No State can lay ton- 
nage duties without the consent of Congress, nor tax imports or 
exports except so far as may be absolutely necessary for executing 
its inspection laws; and even these are subject to the revision of 
Congress, and their net produce goes into the national treasury. 
Such is the fundamental law of the land. While the States are 
thus clearly deprived of their former rights, the Federal Govern- 
ment is bound to exercise its large functions impartially, and with 
reference to the interests, not of a State or a section, but of the 
whole country. 

Internal revenue has become, within the last five years, of 
absorbing importance ; but customs duties, as a source of national 
income, long since acquired the force of a permanent system. 
The very word tariff calls up recollections of a past generation, 
and of those intellectual giants, Clay, Webster, and Calhoun, 
whose names are fast losing that magic of enchantment with 
which their splendid attainments and rare forensic powers once 
clothed them, — inasmuch as their strength was in great part wasted - 
upon topics trivial and temporary compared with the transcendent 
issues of the last ten years. Protection is no longer a party 
watchword ; free trade becomes almost a chimera while the treas- 
ury needs every dollar ; and, with internal dissensions to compose, 
internal improvements vanish into thin air. But the tariff has for 
sixty years furnished material of powerful discussion, and impor- 
tant bills for every session of Congress. It brought us once to 
the verge of civil war, which the strong arm of Jackson could 
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avert but for a season. It supplied almost unaided the necessities 
of this nation for three-quarters of a century, carried us through 
two wars, paid off the Revolutionary debt, built great public 
works, and at times it has filled the fiscal chest to overflowing. 
It is even now the second of our great national resources for 
revenue. This, too, although the American tariff system is one- 
armed; for, as we have stated, duties can be levied on imports 
only, our fathers sacrificing the power to tax exports as one of the 
great compromises of the Constitution, and in order to conciliate 
the cotton-growing States. We must draw our revenue from 
American citizens only, —since the consumer pays the Govern- 
ment tax, — instead of laying foreign nations under contribution ; 
a feature of the export scheme which especially recommends it to 
political economists. 

It might readily be supposed, that, after so many years of con- 
tinuous legislation, our tariff system should become a stumbling- 
block to the judiciary, and, as a recent writer! terms it, “ a sort 
of terra incognita to the legal profession.” The confusion which 
has arisen is, however, chiefly due to the want of comprehensive 
arrangement and consolidation of these statutes. In its general 
characteristics, the present tariff system is simple, and easily un- 


_ derstood. Nor has any radical change been introduced since the 


adoption of the Constitution, with the exception of the Ware- 
housing Act, of which we shall speak at length hereafter. The 
Act of March 2, 1799, is still the basis of our customs revenue 
system; and even that was little more than the Act of 1789 with 
its details completed. The tariff subject was as ably discussed in 
the first session of the first Congress as it has ever been since. 
Time has added little to the arguments of Madison ; and the advo- 
cates of protection, in later days, found their strongest weapons in 
the famous treasury report of Secretary Hamilton. But, in its 
more minute features, the revenue law has frequently varied; and 
what with judicial decisions, conflicting statutes, the usages of 
trade, commercial treaties, treasury regulations, and those long 
schedules of dutiable articles running from high to low tariff mark 
with each new political tide, its practical operation might well 
appear unwieldy and obscure to the general student. 

The Secretary of the Treasury is charged by law with the super- 
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vision and general management of the revenue. He devises plang 
for sustaining the credit of Government, and attends to the collec. 
tion and disbursement of its funds. While the internal revenue 
law is administered by a commissioner appointed for that purpose, 
the Secretary still retains the active control of the import duties, 
He can remit fines, forfeitures, and penalties under the Act of 
March 2,1799; and, under recent statutes, appeal lies to him from 
the decisions of collectors, before suit can be brought. He may in 
certain cases refund duties not paid under protest. He issues 
regulations, which are of binding force upon inferior officers. But 
instructions issued by the Secretary, not in accordance with the 
law, are void, and do not justify the illegal acts of a collector. 

The customs accounts are adjusted by the First Auditor of the 
Treasury, and approved by the Commissioner of Customs, whose 
functions are those of a comptroller. The Solicitor of the Treas- 
ury superintends all civil suits commenced in the name of the 
United States until they are carried up to the Supreme Court, when 
the Attorney General attends to them. The district attorneys 
have, however, the more active management of these cases in the 
first instance. 

The territory of the United States is divided into collection dis- 
tricts, containing ports of entry and delivery. All vessels, on 
their arrival, must’ report and make entry for payment of duties at 
some port of entry. They may afterwards unlade at a port of 
delivery. All ports of entry are also ports of delivery. A “ port” 
is not necessarily a harbor, since ports are sometimes established 
on the frontiers, where the foreign communication is by land. 
The Act of June 14, 1858, permits the Secretary of the Treasury 
to discontinue ports of delivery whose revenue does not amount to 
ten thousand dollars. A strict compliance with formal require- 
ments yields sometimes to the dictates of justice and the necessi- 
ties of the case. Thus the Secretary of the Treasury may make ~ 
a temporary removal when a contagious disease prevails, or in 
presence of a public enemy. The Force Bill of July 13, 1861, 
authorizes the President, where rebellion exists in any district, to 
collect at such port of delivery as he deems fit ; and, if this is im- 
practicable, to close the ports and to establish custom houses else- 
where on land, or to collect on shipboard. As a general rule, the 


1 Tracy v. Swartwout, 10 Pet. 80. 
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revenue laws are only enforced in territory included within some 
collection district ; but it has been held, that a military provisional 
government may lawfully exact such taxes for the United States.} 

The chief officer at each port of entry is the collector of cus- 
toms. Besides superintending the appraisement and collection of 
duties, receiving all reports, manifests, and other ship documents, 
and keeping the Government records, this officer sues for penalties 
and forfeitures, and aids in enforcing the navigation laws. All 
disputed questions as to the amount of duties payable by importers 
are decided in the first instance by him; but appeal may be made 
to the Secretary of the Treasury. The collector’s position is a 
highly responsible one at the leading ports. 

Naval officers are also appointed at the principal custom houses, 
who act as a check upon the collectors, keeping separate accounts, 
and revising the customs transactions. All permits, clearances, 
and other certificates must be countersigned by these officers. 
The surveyor superintends the inspectors, weighers, measurers, 
and gaugers, makes inspection of vessels which arrive, and per- 
forms other routine duties defined by statute. The laws provide 
also for deputy collectors, naval officers, and surveyors. There is 
usually a surveyor at each port of delivery. All officers attached 
to the revenue cutters, special inspectors appointed to investigate 
frauds, and appraisers, are included in the force of custom house 
employés, which, in such cities as New York and Boston, must 
necessarily be very numerous. 

The collector, before entering upon his office, gives a bond, with 
sureties, for the faithful performance of his duties, which bond 
must be approved by the Commissioner of Customs. He renders 
monthly accounts, and deposits all funds in the treasury of the 
United States without deductions. The Treasury Department has 
branch depositories in the leading cities, where the public moneys 
are kept; and it is the policy of the law to hold all disbursing 
officers to an absolute accountability for the money in their hands 
belonging to the United States, as the surest preventive of negli- 
gence and fraud. A collector is liable for cancelled treasury notes 
stolen from his messenger, even though he has used due dili- 
gence ; and, if he takes counterfeit coin or a worthless bank check 
in payment of duties, the loss falls upon him. His sureties are 
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held strictly responsible for his official conduct. The compensation 
of collectors has varied at different times, and is made up of official 

fees, commissions on amounts collected, and storage charges; but 

the Act of March 3, 1841, fixes the maximum of his compensation 

at $6,000. This does not include, however, the shares received 

in prosecutions for fines, penalties, and forfeitures. A collector 

cannot receive duties after his removal from office, although they 

became previously payable. The law provides for a distribution’ 
of fees on the death, resignation, or removal of this officer. 

As the navigation laws are intimately blended with the customs 
revenue system, it is deemed proper to explain some of their lead- 
ing provisions. The policy of the United States, following the 
example of Great Britain, is to confer peculiar privileges upon 
vessels bearing the national flag, and at the same time to exercise 
a judicious control of the merchant service. Accordingly such 
vessels are to be registered at their respective ports, and all trans- 
fers must be recorded in order to be effectual. Six classes of ves- 
sels are enumerated by law as entitled to registry: Ist, Those 
which are built within the United States, and belong wholly toa 
citizen or citizens thereof; 2d, Those built out of the United States, 
but which belong to a citizen or citizens thereof; 3d, Those which 
may be captured in war by such citizen or citizens, and lawfully 
condemned as prize, and being wholly owned by a citizen or citi- 
zens of the United States; 4th, Those which have been adjudged 
to be forfeited for a breach of the laws of the United States, being 
wholly owned by a citizen or citizens thereof; 5th, Those built in 
a foreign country and wrecked within the waters of the United 
States, when purchased and repaired by a citizen or citizens 
thereof, the repairs being equal to three-fourths of the cost of such 
vessel when so repaired; and, 6th, Any vessel that has been en- 
rolled, on the enrolment and license being given up for the pur- 
pose of obtaining the registry. Before the certificate of registry’ 
is given, the vessel must be surveyed by a customs officer, and 
security given for a proper use of such certificate. The name of 


1 Among the leading American cases relative to the personal liability and compensa- 
tion of collectors are the following: I. Liability. Meredith vy. United States, 18 Pet. 486 ; 
Tracy v. Swartwout, 10 Pet. 80; United States v. Morgan, 11 How. 154; United States 
v. Eckford, 1 How. 250. II. Compensation. Sthreshley v. United States, 4 Cranch, 169 ; 
Hoyt v. United States, 10 How. 109; United States y. Walker, 22 How. 299; United 
States v. Macdonald, 5 Wall. 647; Stewart v. United States, 17 How. 116. 
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a registered vessel cannot be changed, except in special cases. 
Vessels enrolled and licensed, or licensed only if under twenty 
tons, are entitled to the privileges of vessels employed in the coast- 
ing trade or fisheries. The same qualifications are required as in 
case of registered vessels. 

All vessels not registered or enrolled and licensed are subject to 
large tonnage duties, in addition to the tax on imported articles. 
These must be paid at the time of making entry, and before per- 
mit can be granted for unlading the goods. By Act of July 20, 
1790, the tonnage on registered vessels was one-fifth as large 
as that on vessels built in the United States and owned by foreign- 
ers, and about one-eighth of that on all others. The Act of May 
31, 1830,-abolished these duties on national vessels of which the 
officers and two-thirds of the crew were citizens of the United 
States. Light-money was levied upon vessels not of the Unit- 
ed States by Acts of 1804 and 1805. Discriminating’ tonnage 
duties are not exacted from vessels of such nations as abolish simi- 
lar duties in favor of the United States. The rate of this tax has 
varied since the adoption of the Constitution, and was considerably 
increased during the late Rebellion, when the discrimination in 
favor of vessels whose crews were made up of American citizens 
was, for obvious reasons, abandoned. 

In order to make a legal importation of goods, it is necessary 
for the master of the vessel arriving from a foreign port to have a 
manifest, which he must produce on demand, within four leagues 
of the coast of the United States, to such officer of the customs as 
shall first come on board. The form of this document is pre- 
scribed by Act of March 2, 1799; and it is in substance a full 
description of the vessel, its build and registry, the names of pas- 
sengers, and a complete report of the character and destination of 
its cargo. The boarding officer receives a copy, and indorses the 
date of its delivery upon the original manifest. The master 
must afterwards deliver the manifest thus certified to the collector. 
Heavy penalties are incurred where a vessel is not provided with 
the necessary papers, unless satisfactory explanation is made; 
and it is lawful for all officers of the customs to search and exam- 
ine every part of the ship, and secure by seal and fastening such 
articles as they may deem proper to secure. Within twenty-four 
hours after arrival, the master reports to the collector, and, in 
forty-eight hours, furnishes his manifest and written report under 
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oath, paying, if necessary, the tonnage duties. He may then 
be permitted to unlade. A vessel must come to at a port of 
entry before unlading at a port of delivery; and, except in case 
of unavoidable accident, necessity, or distress, it is not lawful to 
land any cargo, nor attempt to depart from the limits of the dis- 
trict, until all requirements are fulfilled. In certain cases, vessels 
engaged in the coasting trade are obliged to produce manifests. 
Ships arriving with. cargoes from foreign ports may proceed from 
district to district, in order to unload at the port of destination; 
and in this case a copy of the manifest, with the collector’s certifi- 
cate showing what goods have been already landed, is given to the 
master. He must also give a bond for payment of duties at the 
port of destination, which may be cancelled within six months, on 
due proof of such payment. Goods intended for foreign ports 
may also be re-exported, proper security being first given that they 
shall not be relanded in the United States without due entry and 
payment of duties. Vessels of war and public packets are not 
obliged to make report and entry. 

An inspector is placed on board each vessel on its arrival, whose 
duty it is to make a careful examination of the merchandise, and 
supeyintend jts delivery. Unless the collector gives special license, 
none of the cargo can be landed except in open day. The weigh- 
ers, gaugers, and measurers perform their functions at the wharf; 
and, within three days after the vessel is discharged, make report to 
the surveyor of the port, who certifies the same to the naval officer 
and collector for final approval. Penalties are imposed where 
the cargo does not correspond with the manifest, unless the mistake 
is innocent. While duties on imports were specific merely, it was 
customary to allow a discount for tare, leakage, and breakage ; but 
the later policy of the law is to make deduction only for loss actu- 
ally sustained. If goods suffer damage during the voyage of im- 
portation, an abatement of duties is allowed. The owner must, 
however, present his claim within ten days after they are landed. 
All revenue laws are severe in their general aspect, and the right 
of Government yields only to certain recognized liens. According 
to Attorney General Wirt, not even the destruction’of goods by 
public enemy releases the owner from the payment of duties once 
secured by law. But legislation has toned down some of the 
harsher features of the system. 

1 1 Attorney Generals’ Opinions, 269. 
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Vessels departing from the United States must be furnished 
with a passport. A clearance is also given by the collector. This 
clearance — or certificate that all requirements have been fulfilled 
—is not granted until a verified manifest of the cargo shipped is 
furnished by the owners ; and a previous compliance with the State 
inspection laws is also necessary. The Marine Hospital Fund, a 
charity for disabled sailors, which is supplied by an assessment upon 
the wages of seamen in the merchant vessels, must also receive its 
contribution. The registry certificate and previous clearance — 
documents filed with the collector or a consul on the ship’s arrival, 
as pledge of good faith — are finally returned to the master with 
the passport and new clearance, and he is at liberty to depart. 

We come now to consider the payment of duties on imported 
merchandise. For this purpose, entry is made by the owner or 
consignee at the custom house, and an invoice of the goods is 
produced for the collector’s examination. This invoice, an indis- 
pensable document among importers, exhibits the actual cost of 
the merchandise at the time and place of purchase; cr if obtained 
in any other manner than by purchase, the actual vai — at the time 
and place, when and where procured or manufactured. It must be 
made out in foreign currency, which the collector reduces to the 
American standard. If the goods are subject to specific duty, the 
actual quantity is set forth, in like manner, without reference to 
the weights and measures of the United States. The Act of 
March 1, 1823, allows goods to be admitted without invoice, under 
proper circumstances, and the duties estimated by appraisal, the 
importer giving bond to produce the invoice subsequently ; but, 
under the warehouse acts, the collector usually takes care of the 
goods until the invoice is produced. 

Many stringent provisions were introduced into the revenue 
laws, during the late Rebellion, on account of the strong tendency to 
smuggling and other frauds. Thus the Act of March 3, 1863, 
requires all invoices to be in triplicate, certified by the declaration 
of the purchaser, manufacturer, or owner, and indorsed by the 
nearest United States consular officer. One of these invoices is 
retained by the shipper, the second is filed at the consulate for 
further reference, and the third forwarded to the proper col- 
lector. No goods are to be admitted to entry without such certified 
invoice ; nor can the duties be finally liquidated until the collector 
receives from the consul his triplicate, or a certified copy from the 
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records of the consulate. The Secretary, however, may exercise 
discretion in cases of hardship. Exception is made in favor of 
countries where there is no consular officer and under the Reci- 
procity Treaty with Great Britain. These requirements are deemed 
by many an unnecessary burden upon trade, so far as regards 
merchandise not subject to an ad valorem duty.) 

The appraisement of imported goods became an important fea- 
ture of our system in the year 1818, together with the adoption 
of a general ad valorem standard of duties. The custom-house 
appraisers estimate such duties according to the actual market 
value or wholesale price of the goods at the period of exporta- 
tion to the United States, that is, on the day of sailing, in the 
principal markets of the country whence they have been imported. 
As a penalty on fraudulent invoices, it is declared that where the 
appraised value exceeds by ten per cent the value declared in the 
entry,-a duty of twenty per cent additional shall be assessed. 
But the importer may add to the invoiced value at the time of 
entry.2, The appraisers are furnished with the means of making 
a correct estimate, and may send for books and papers and examine 
witnesses under oath. At least one package in every invoice and 
one in every ten packages should be examined; the collector to 
designate the samples. There are special statutes relating to the 
inspection and appraisement of drugs, medicines, and chemical 
preparations. The appraisers submit to the collector the classifi- 
cation and value of the merchandise, and their report is conclu- 
sive, unless the merchant forthwith notifies the collector of his 
dissatisfaction, in writing, and requests a re-appraisement, in which 
case the collector refers the matter to a discreet merchant and an ap- 
praiser. These referees are known as the “ merchant appraisers,” 
and their decision is final as to the value of the goods. In case 
of their disagreement, the collector decides between them. The 
Act of March 3, 1851, provides for the appointment of general | 
appraisers by the President, who shall visit different ports under 
the direction of the Secretary; and, whenever practicable, one of 
these officers is to be associated with the merchant appraiser. 


1 Under this law, it has been held that a forfeiture is incurred where the owner 
has made a false invoice, although entry is made by an innocent consignee. — Cli- 
quot’s Champagne, 3 Wall. 114. 

2 Every invoice must stand by itself as to this penalty, even though an importa- 


tion be divided into two invoices as a matter of convenience. — Sampson v. Peaslee, 
20 How. 571. 
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It has been repeatedly decided that an appraisement once com- 
pleted is conclusive as to the value of goods, and cannot be re- 
opened in the courts, unless fraud be shown, or a non-compliance 
with legal requirements. And it is a question of fact for the jury 
to determine, whether the examination of samples, drawn some 
weeks before their appraisement, was sufficient.1 A method of 
examination, according to mercantile usage, cannot be objected to 
as incomplete, so as to set aside the “ merchant appraisement.” And 
where a collector and the importers agreed to abide by the award 
of the general appraisers in New York to the same extent as if 
made by merchant appraisers, the court refused to disturb their 
decision.2 The appraisement is conclusive as to the “ principal 
markets ” of the foreign country ; and, when the law speaks of the 
principal markets “ of the place” where manufactured, the word 
“place” is understood to mean “ country,” following the anal- 
ogy of former laws. “Country,” in this connection, signifies 
all the possessions of a foreign state, however widely separated, 
which are subject to the same supreme executive and legislative 
control. A merchant appraiser once appointed cannot be removed 
except for misconduct; and the fact that the collector levies duties 
on an appraisement is sufficient proof that he has accepted it. 
But the Supreme Court, in Jasigi v. The Collector went far in 
allowing the collector to order a re-appraisal where there was an 
undervaluation. No portion of our revenue system exhibits more 
clearly the congressional policy in favor of mercantile methods 
than the appraisement laws. 

As part of the scheme in favor of exports, a drawback has been 
allowed, from the earliest times, on goods re-exported from the 
United States, which have once paid duties, due proof being fur- 
nished of the identity of the merchandise and security given by 
the owner. This repayment of duties is not allowed after three 
years from the date of original importation. In like manner, im- 
ported merchandise may be transported from the district where the 
original entry was made to another district, to be thence exported 


to a foreign country. Certificates for repayment of such duties 


1 Greeley’s Administrator v. Burgess, 18 How. 418. 

2 Belcher v. Linn, 24 How. 508. 

3 Cliquot's Champagne, 3 Wall. 114; Stairs v. Peaslee, 18 How. 522; Iasigi v. Collec- 
tor, 1 Wall. 375; Sampson v. Peaslee, 20 How. 571. 

4 Stairs v. Peaslee, 18 How. 522. 5 1 Wall. 375. 
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are known as debentures, and the word drawback is often synony- 
mous with bounty. The bounty to fishermen, lately repealed by 
act of Congress and long considered a New England privilege, was 
a substitute for the drawback on salt used in curing fish, which ig 
now restored. 

We may add, that the United States encourages American in- 
dustry, by allowing our products and manufactures to be re- 
imported from abroad within five years without the payment of 
duties, due proof being furnished as in other cases. 

The drawback system was open to two great objections: first, it 
led to embarrassment in the public accounts; second, it was ex- 
pensive to the merchant. It is now almost entirely superseded by 
the provisions of the Warehousing Acts, which, as opening a new 
era in Government policy, and completely revolutionizing custom- 
house business, deserve our especial attention. 

Adam Smith lays it down as one of the fundamental maxims, 
that a government tax should be levied at the time when it can 
most conveniently be paid. But, until within a comparatively 
recent period, the importer was obliged to enter his goods when 
the vessel arrived, paying often an enormous sum in cash; or, 
what was scarcely an advantage to himself besides being hazardous 
to the Government, he gave heavy bonds for their settlement on 
credit. All this favored the monopoly system of supplying the 
markets; and the merchant was at one time compelled to force a 
sale in order to raise his funds, and at another could extort a fabu- 
lous price for his commodities. The warehousing laws, which we 
have borrowed from Great Britain, change this entirely. The old 
system requires adjustment of the tax on the arrival of the goods ; 
the new system leaves the goods under the Government lock and 
key, to be withdrawn, on payment of duties, at such times and in 
such quantities as the merchant desires, or else exported once 
more free of tax. . 

The first of the general Warehousing Acts is that of Aug. 6, 
1846, which abolished the credit system, and provided that all cus- 
toms should be paid in cash. Previous to this, it is true, goods 
were to be warehoused in certain special cases of necessity. For 
a broad principle is rarely applied in legislation until exceptional in- 
stances have demonstrated its excellence. This act provides, that, 
in case of failure or neglect to pay duties, or where the importer 
makes due entry for warehousing, the merchandise shall be taken 
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by the collector, and deposited in proper stores, there to be kept at 
the owner’s risk and subject to his order. But no goods are to 
be withdrawn in less quantities than a package, and the duties 
on the same must be first paid. On proper security given, the 
goods may be withdrawn and shipped for exportation without 
payment except for storage dues. The Secretary of the Treasury 
is authorized to make warehouse regulations. Unclaimed goods 
are to be sold in a year, and the proceeds, after deducting custom- 
house charges, turned into the treasury, subject to the demands 
of the lawful owner. These provisions are still in force ; but the 
time during which goods may remain in warehouse for consump- 
tion or export has been extended from one to three years. Gov- 
ernment is,doubly secured by the owner’s bond for payment of 
duties. The warehousing system was extended by Act of March 28, 
1854, which authorized the establishment of private bonded ware- 
houses. These buildings must first be approved by the Secretary 
of the Treasury, an indemnity bond given by the owners or occu- 
pants, and a custom-house officer placed in charge at their expense. 
The importer, subject to like restrictions, may store on his own 
premises. But the United States is not liable for any loss incurred 
in private warehouses. Goods duly entered for warehousing may 
be withdrawn, on execution of proper bonds, and transported to 
another bonded warehouse in the United States, and there re- 
warehoused. The forms to be observed, and proofs to be furnished, 
in warehouse entries, and for cancelling export bonds, are fully set 
forth in the General Regulations of the Treasury Department. 
Heavy penalties are incurred for fraudulently concealing or re- 
moving goods from bonded warehouses. The danger of such 
frauds is, perhaps, the strongest objection to the warehouse sys- 
tem, and Government has doubtless been a loser by liberally incor- 
porating it with the internal revenue laws. But since excise and 
impost schemes cannot be equally well managed, and it is a new 
thing for our revenue officials to stand guard over native products, 
and to obstruct inland traffic, the arguments which can be urged 
against the one need not necessarily apply to the other; and we 
believe, that, so far as applies to customs revenue, the ware- 
house system has worked admirably. 

The Act of 1854 also authorizes the Secretary of the Treasury, 
on due proof of damage occasioned to goods while in warehouse by 
accidental fire or other casualty, to refund or abate the duties, and 
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to cancel the importer’s bond. This liberal and just provision ig 
further extended, by Act of March 8, 1865, to all goods so injured 
or destroyed while in the custody of customs officers and not 
in bond, or situated anywhere within the limits of a port of entry, 
before the same have been landed. 

The manifest policy of the Government has been to discourage 
revenue suits in the courts, by investing the Secretary of the Treas. 
ury with quasi judicial powers. This appears from the numerous 
provisions of law such as that above cited. The Act of July 
28, 1866, authorizes him to refund excessive duties, paid by par- 
ties who have failed to comply with the requisite formalities, when- 
ever he shall be satisfied that such non-compliance was owing to 
circumstances beyond their control. His power to remit fines, 
penalties, and forfeitures, on certificate of the district judge, at any 
time before the levy of execution, is absolute; and he may com- 
promise revenue suits at his discretion. Under recent statutes, 
no action can be brought to recover custom-house dues illegally 
exacted until after appeal to this officer, who is thus enabled to 
centralize his authority and establish a sort a executive jurispru- 
dence. 

The Act of March 3, 1839, went so far as to take away alto 
gether the importer’s right to sue, by requiring that all moneys 
received by the collector should at once be placed to the credit 
of the United States. This act was strongly denounced by Jus- 
tices Story and McLean. Said the latter, “1 object to it because 
it is dangerous, and may be ruinous. It not only strikes down the 
rights of the citizen, but it inflicts a blow on the judicial power of 
the country. It unites in the same department the executive and 
judicial power, and on a subject the most delicate and interesting, 
and one which, of all others, may most easily be converted into an 
engine of oppression.”” The importer’s rights were restored by 
the Act of Feb. 26, 1845. , 

The judicial remedy is by suit against the collector in the Federal 
courts. The Act of March 2, 1833, authorizes the removal of 
revenue suits, when commenced in State courts, to the Circuit Court 
of the United States. Unless the importer pays under a written 
protest, he cannot recover; and many of these cases have turned 
on the question whether the protest was sufficient. We need not 
cite the decisions at length; but it may be generally observed, that © 
the protest, being a commercial document, need not be set forth 
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with technical accuracy, but, nevertheless, must describe with suffi- 
cient clearness the distinct grounds of the importer’s objections. 
A general protest is not sufficient ; nor can one protest be made to 
cover successive importations. The illegality of an appraisement 
cannot be considered in court when not formally noticed at time 
of payment. Moreover, the goods in question must be specified ; 
but it is enough to say, “ that the goods were not fairly and faith- 
fully examined by the appraisers.” The general principle applied 
is, that Government must be fairly warned of the importer’s objec- 
tions before the duties are finally adjusted and settled.! 

The Court of Claims has also jurisdiction of revenue suits on 
appeal from the Secretary of the Treasury. We need hardly 
allude to that struggle for the recovery of erroneous duties, paid 
without protest, which arose in this court soon after its first organi- 
zation, commencing with the case of Sturges, but ending with the 
success of the Treasury Department, in a re-organized court, and 
the return, in Schlesinger’s case, to the old doctrine, that what 
has not been paid under protest cannot be considered as illegally 
exacted. Yet we may soon see the day when artificial require- 
ments will yield to the demands of reason and justice, and the 
national treasury will not be suffered to hold an ounce of gold 
obtained by extortion. We have seen that the internal revenue 
system provides for the liberal refund of any and all taxes im- 
properly collected, whether paid under protest or not; and the 
customs laws tend strongly in the same direction, as the Act of 
July 28, 1866, to which we have referred, clearly indicates. Of 
course, a reasonable limit in point of time must be set to the ex- 
ercise of this power ; but that involves no practical difficulty. 

Under the Acts of March 3, 1857, and June 30, 1864, the 
decision of the collector as to rate and amount of duties, as well 
as to fees, charges, and all other exactions, is conclusive, unless 
written notice of appeal is given in ten days, and appeal made 
to the Secretary of the Treasury in thirty days. Suit may be 
brought within ninety days from the decision of the latter; other- 
wise there is no remedy. The Act of July 18, 1866, also provides 
that no suit for the recovery of duties illegally exacted shall be 
maintained, unless the plaintiff, within thirty days after notice 


1 Among the recent cases relating to the sufficiency of a protest, see Greeley’s Ad- 
ministrator v. Burgess, 18 How. 413; Curtis’ Administratrix y. Fiedler, 2 Black, 461 ; 
Tasigi v. Collector, 1 Wall. 375. 
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of the defendant’s appearance, gives a bill of particulars of his 
demand. 
It is hardly necessary to set forth at length the numerous 
revenue statutes imposing penalties, from the additional ten per 
cent to the forfeiture of ship and cargo. During the late Rebel- 
lion, there was much stringent legislation on this subject, to check 
smuggling and fraud; and it is generally found that high tariff 
and heavy fines go hand in hand. These fiscal penalties have 
received in the courts as favorable a construction as possible; and, 
while the law treats the offender with severity, a libel for forfeiture 
of goods is entertained as a remedial proceeding. Concealment of 
goods raises strong suspicion of fraud. False invoices, the ab- 
sence of registry and other shipping papers, the unauthorized re- 
moval of goods from a warehouse, may prove disastrous to the 
owner. Nor can the purpose of the legislature be defeated readily 
by technical evasions on the part of the importer. Yet it is our 
general policy not to punish the owner where non-compliance with 
requirements was owing to circumstances beyond his control. 
Libels for seizure are brought in the name of the United States, 
- in the district courts. They are usually instigated by the col- 
lector. Proceedings are had in rem, and the parties in interest 
have an opportunity to appear. Although the goods, after seizure, 
are in the marshal’s custody, they are usually restored to the 
owner on proper security being given. Perishable articles and 
unclaimed property are disposed of at auction. The court having 
jurisdiction of the case grants, in its discretion, a certificate of 
probable cause for seizure, as otherwise the Government officer is 
liable for damages. A doubt concerning the construction of a 
law may be good ground for seizure, and authorize such a certifi- 
cate; nor is it necessary that the evidence should be always 
sufficient to justify condemnation. From the earliest times Gov- 
ernment has shared with informers the sums arising from penal- 
ties, fines, and forfeitures; and the reader is referred to Act of 
March 2, 1867, for the latest provisions on this subject. To avoid 
difficulties under the legal tender laws, a recent statute has pro- 
vided that judgments for the United States in revenue proceed- 
ings shall be rendered after a certain form, and execution must 
be satisfied in the coin receivable by law for duties. It is a penal 
offence for customs officers to receive bribes and gratuities, and 
the attempt to tamper with them is also punishable. Warrants 


ase 


THE CUSTOMS REVENUE SYSTEM. 669. 


may be issued to search suspected places, and books and papers 
are liable to seizure. 

Those who desire to learn the more intricate details of our reve- 
nue system will find Andrews on the Revenue Laws of much 
assistance. This work, published in 1857, is, we believe, the first 
and only attempt thus far to present a practical exposition of one 
of our great national systems, in a shape acceptable to the legal 
profession. The year itself marks an important era in the study 
of our subject; for, in 1857, the Treasury Department issued a 
volume of General Regulations, which condenses and classifies its 
revenue instructions, while the compends of Dunlop and Bright- 
ley bring down the United States Statutes to the same period, 
and Judge Curtis’s valuable Digest of Supreme Court Reports 
was published but a few months previous. 

In conformity with a resolution of Congress approved July 26, 
1866, the Secretary of the Treasury appointed Messrs. R. 8. 8. 
Andros and Darwin E. Ware, of Boston, to prepare a general 
customs revenue code, which should supersede all other laws now 
in force. The result of their work is now before Congress; and 
some of its provisions have already been adopted. This code, 
which is, properly speaking, a customs revenue and navigation act, 
is divided into nineteen distinct titles, and embraces many new 
features, some of them borrowed from the British system. Thus 
it is proposed that every vessel shall be registered, and licensed 
for its special trade; that a number shall be given to each one; 
that the consular certificate to triplicate invoices shall not be re- 
quired on goods paying specific duties ; that the importer shall be 
allowed to deduct from, as well as to add to, the invoiced value in 
entering his goods at the custom house, if they are rated wrongly, 
— the true policy of Government being to claim only what is right ; 
and, finally, that ‘“‘ custom-house oaths” shall be abolished, and 
written declarations, with similar penalties, shall be substituted 
therefor, which last seems to us rather a distinction than a 
difference. The editors have carefully performed their difficult 
task, which has received the full approval of Secretary M’Cul- 
loch. 

In presenting the great revenue systems of the United States, 
we have sought rather to suggest than to expatiate. For more 
intricate details, the reader must refer to extended treatises: gen- 
eral principles alone could properly be compassed within the 
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bounds of an article. Nor is it easy to arouse attention to a 
subject so dry and technical as the tax laws. Who can be elo- 
quent over statistics, while the rights of man and the wrongs of 
woman are the theme of every stump orator? Nevertheless, 
though theorists may despise it, accumulation is a state principle, 
and must be so treated. The regulation of commerce, the devel- 
opment of our resources, the encouragement of honest industry, 
must ever be the true work of our legislators, rather than the 
propagation of political doctrines, however excellent. 

Looking over those long lists of dutiable articles alphabetically 
arranged, which form the great bulk of our tariff laws, we may 
trace out the campaigns of committee rooms, and visit the battle- 
fields where political parties have fought for seventy years. Here 
is the light impost, timidly laid by the first Congress; there the 
heavy per cent of two years ago, which a new war-debt demanded. 
In the schedule of 1828, a word or two about woollen manufactures 
announce the success of “the American system” and _nullifica- 
tion in South Carolina: a sliding scale in the tariff of 1832 
indicates the partial abandonment of that system, and Clay’s com- 
promise with the nullifiers. At one time protection is the incident, 
at another the object; now discrimination against certain nations 
is introduced, now abandoned. Again the methods of assessment 
vary. At first we find specific duties the rule; then the universal 
ad valorem standard; and now the tendency is towards specific 
duties again, though ad valorem duties still prevail, and some 
articles have to pay both taxes. 

Much of the learning displayed in the great tariff debates must 
pass into oblivion. Indeed, to a candid mind, it will appear, that, 
powerful as were their arguments, the champions of those days 
were too much biassed by party and local considerations. Such 
must ever be the case with questions savoring more of political 
economy than of ethics. New England and the South, for ex- © 
ample, as is well known, completely changed sides within a few 
years. Calhoun, a protectionist up to 1816, became afterwards 
the most bitter opponent of protection. Webster, as the mouth- 
piece of his section, led the debate for free trade in 1824, and 
in 1828 joined Clay, and became the strongest advocate of “ the 
American system.” 

A difficult task awaits the legislator of this generation in the 
mutual adjustment of internal and customs duties. And here 
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the want of a constitutional power to tax exports is painfully 
apparent. Nothing can be contributed by other nations; we must 
contribute to ourselves and them. Trade fairly staggers under 
its double burdens, and, except for the safety-valve of a popular 
election, tumult and insurrection might well be feared. 

But the appointment of a special commissioner to study the 
wants of American industry, the organization of a bureau of 
statistics to collect facts, and the steady pressure now being 
made for a bill regulating civil appointments, indicate that Con- 
gress is moving in the right direction. It will be a happy day 
for the nation when the arm of party patronage is stayed ; when 
the public offices are thrown open to competitive examination, and 
are held by experienced, intelligent, and patriotic men, and such 
alone; when revenue officers can be trusted, and the custom 
house ceases to be an eleemosynary establishment. 

Imagination loves to dwell on the brilliant qualities of him who 
gave the electric word of command, “ Up, guards, and at them!” 
but no less a public benefactor was he who lay awake through the 
night, considering how he might take off one per cent of the 
national debt. The work of destruction has been finished; that 
of renovation must now commence. The nation needs, not ex- 
citement, but rest; not lavish expenditure, but prudence, econ- 
omy, and the careful husbandry of its resources. This task, 
then, will engage the hearts and minds of the coming generation 
of American statesmen; not aspiring to be revolutionary leaders, 
nor straining to catch the omens of a political millennium, they 
must be content to secure to posterity the blessings they and 
their fathers have enjoyed, and their ambition must be 


“To scatter plenty o’er a smiling land, 
And read their history in a nation’s eyes.” 


Note. — The latest report of the Secretary of the Treasury shows the receipts for 
the fiscal year ending June 30, 1867, to have been $490,634,010, of which sum customs 
duties furnished $176,417,810, and internal revenue $266,027,537. It is believed that 
the excess of internal over customs receipts for the present fiscal year will be com- 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEBRU-. 
ARY, MARCH, AND APRIL, 1868. 


Action. —See BANKER. 


ADMINISTRATION. 


1, A bankrupt was indebted to the estate of A., and was entitled as one of the 
residuary legatees of A., and also as next of kin to another residuary legatee, 
The executor of A. proved the debt under the bankruptcy, and received a divi- 
dend. Held, that the executor had thereby abandoned the right to retain the 
debt out of the direct or derivative shares of the bankrupt in A.’s estate. — Stam- 
mers v. Elliott, Law Rep. 3 Ch. 195. 

2. In an administration suit by a residuary legatee, the court has jurisdiction 
to compel the plaintiff to refund, for the purpose of paying pecuniary legatees 
who are not parties to the suit, assets paid to the plaintiff by the executor before 
the suit. — Prowse v. Spurgin, Law Rep. 5 Eq. 99. 

3. A testator domiciled in England gave his personal property, situate in 
England and Scotland, to two of his sons, and appointed his three sons executors, 
The will was proved in England by two of the sons, and also recorded in the 
Scotch Consistory Court. At the testator’s death, the other son, one of the residu- 
ary legatees, was indebted to a company carrying on business both in Scotland 


and England, who obtained a judgment in Scotland against such son, and pro- 
ceeded there against the executors to arrest the amount in their hands, to which 
the indebted son was entitled. The court, upon the executors undertaking to 
obtain forthwith an administration decree in England, enjoined the proceedings 
against the executors in Scotland. — Baillie v. Baillie, Law Rep. 5 Eq. 175. 


ADMIRALTY. 


Under a statute giving the Admiralty jurisdiction ‘‘ over any claim of damage 
done by any ship,” the Admiralty has jurisdiction of a cause of damage for per- 
sonal injuries done by a ship. — The Sylph, Law Rep. 2 Adm. & Ecc. 24. 

See Awarp, 2; CoLiision ; Costs. 


AGENT. — See Custom; Equity PLEADING AND Practice, 3; Factor. 
AGREEMENT. — See ConTRACT. 
Annuity. — See Bankruptcy, 1; Wut, 3. 

ArsirraTion. — See AWARD. 

AssIGNMENT. — See Company, 1. 

Assumpsit. — See Sup, 2. 
Atrorney.—See Costs; Equiry PLEADING Practice, 3; Necrssartes, 1; 
PaRTNERSHIP. 
Awarp. 


1. A cause and all matters in difference were referred by an order which pro- 
vided that the costs of the reference should abide the event of the award. The 
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arbitrator decided the cause for the defendant, and, with regard to the matters in 
difference, awarded that the plaintiff had a valid claim against the defendant, and 
the defendant a valid claim against the plaintiff of larger amount, and directed the 
plaintiff to pay the defendant the difference. The claims were unliquidated, and 
could not have been set off against one another in an action. Held, that the 
event of the award was wholly in the defendant's favor, and that he was therefore 
entitled to the costs. — Dunhill v. Ford, Law Rep. 3 C. P. 36. 

2. A diver, having been injured by a ship, brought an action against the own- 
ers, which was referred to arbitration, under an agreement that all the rights of 
the plaintiff should be reserved, in case the award was not performed. The arbi- 
trator awarded compensation, but the defendants never paid. Held, that the 
plaintiff was not debarred from proceeding in rem in the Admiralty. — The Sylph, 
Law Rep. 2 Adm. & Ecce. 24. 


BANKER. 
Whether by virtue of the relation between banker and customer any legal duty 
is imposed on the banker not to disclose his customer’s account, except on a 
reasonable and proper occasion, so as to give a cause of action without special 
damage, quere. — Hardy v. Veasey, Law Rep. 3 Ex. 107. 


BaNKRUPTCY. 
1. A husband covenanted in a deed of separation to pay an annuity to his wife, 
the annuity to cease in the event of future cohabitation by mutual consent. Held, 
that the value of the annuity was not capable of calculation, and that the annuity 


was therefore not provable under the Bankrupt Acts. — Mudge v. Rowan, Law 
Rep. 3 Ex. 85. 

2. A trader, being indebted to the defendant, gave him his acceptance for the 
amount due. Three days before the acceptance was due, he agreed to give the 
defendant a bill of sale of all his goods, in consideration of the defendant taking 
up the acceptance, and in order to cover any further advance by the defendant. 
The defendant took up the acceptance, and afterwards advanced the trader £64, 
on the understanding that it should be secured by the bill of sale. The bill of 
sale was subsequently executed, whereby all the personal estate of which the 
trader was or should in future become possessed, was assigned to the defendant 
as security. The trader’s property was worth about £115. Less than a year 
after the date of this bill of sale, but more than a year after the date of the agree- 
ment to give it, the trader was adjudicated bankrupt. In trover by the assignee 
for the goods included in the bill of sale, some of which had been acquired after 
the agreement, held, that the £64 was a fair present equivalent for the assignment, 
and that the plaintiff could not recover (Exch. Ch.).— Mercer v. Peterson, Law 
Rep. 3 Ex. 104. 

See ApMINISTRATION, 1; Priority; Stamp. 


Brit or Lapa. 


In an action on a bill of lading by an indorsee against the ship-owners, the 
plaintiff put in the bill of lading, and proved that the consignors had indorsed 
and delivered it to A., and that A. had indorsed and delivered it to the plaintiff 
for value. Held, prima facie evidence of such an indorsement and delivery of 
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the bill of lading as to vest the property in the goods in the plaintiff; and go 
transfer to him the right of action under the 18 & 19 Vict. c. 111, § 1, which 
enacts that every indorsee of a bill of lading to whom the property in the goods 
passes by reason of the indorsement shall have transferred to him the same 
rights of suit as if the contract in the bill had been made with him. — Dracachi y, 
Anglo-Egyptian Navigation Co., Law Rep. 3 C. P. 190. 
anp Norrs.—See Company, 1; Conruicr or Laws; Conrract, 1; 
EMBEZZLEMENT; MisTAKE; SALE. 
Bonp. — See Company, 1. 
Bonus. —See Tenant For Lire aND REMAINDER-MAN. 
Broker. — See Custom. 
CaprtaL. — See Tenant ror Lire aNp REMAINDER-MAN. 


Cuarirty. 


A bequest to trustees, in trust for ‘such charities and other public purposes 
as lawfully might be in the parish of T.,” is a good charitable gift. — Dolan vy, 
Macdermot, Law Rep. 5 Eq. 60. 


CuEQUE. — See EMBEZZLEMENT. 


Cuvs. 
The rules of a club authorized the committee to call a general meeting, “in 
case any circumstance should occur likely to endanger the welfare and good order 
of the club,” and provided that any member might be removed by the votes of 


two-thirds of those present at such meeting. On a bill by a member so removed, 
praying to be reinstated, held, that as, in the judgment of the court, the meet- 
ing was fairly called, and the decision was arrived at bona fide, and not through 
caprice, such decision was final, and the court could not interfere. — Hopkinson 
v. Marquis of Exeter, Law Rep. 5 Eq. 63. 


COLLISION. 


The owners of a foreign vessel claimed damages for a collision between their 
vessel and an English ship, in Belgian waters. The defendants, owners of the 
English ship, pleaded that, by the Belgian laws, pilotage was compulsory in the 
place where the collision occurred. Held, that the plaintiffs might plead in reply, 
that, by the same laws, the owner of the vessel in fault, though compelled to take 
a pilot, continued liable for damages. — The Halley, Law Rep. 2 Adm. & Ecc. 3, 


Company. 


1. B. agreed with the promoter of a company for the delivery to B. of deben- 
tures of the company, payable to bearer. The articles of the company adopted 
this agreement, and directed it to be carried out. Debentures were accordingly 
issued to B., under the seal of the company, by each of which the company cove- 
nanted to pay the sum mentioned therein to ‘‘ B., his executors, administrators, 
and assigns, or to the holder hereof.” These bonds were delivered by B. to Z., 
a bona fide holder, for value. Semble, that at law Z. could not sue on these de- 
bentures in his own name; and, quere, whether they were good at law as 
bonds or not; but held, that, as they were conformable to the above-mentioned 
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agreement, effect must be given to them in equity according to their tenor, and 
that therefore, in the winding up of the company, Z. could prove on them in his 
own name, and free from any equities between the company and B. In re 
Blakely Ordnance Co., Law Rep. 3 Ch. 154. 

2. A. owned a house on a highway; a railway company, under powers given 
by statute, made an embankment on the highway opposite the house, thereby 
narrowing the road from 50 to 33 feet, thus materially diminishing the value of 
‘the house for selling or letting, and obstructing the access of light and air. Held, 
(1) that A. had sustained particular damage from the works; (2) that the dam- 
age would have been actionable if it had not been authorized by statute; 
(3) that the injury done was an injury to A.’s estate, and not a mere obstruc- 
tion or inconvenience to him personally or to his trade; and that, these three 
things concurring, A. was entitled to compensation under 8 Vict. ce. 18 & 20. 
— Beckett v. Midland Railway Co., Law Rep. 3 C. P. 82. See Ricket v. Metro- 
politan Railway Co., Law Rep. 2 H. L. 175 (2 Am. Law Rev. 273). 

See Contract, 2. 


ConxrFuict or Laws. 


On a bill of exchange payable to order, — drawn, accepted, and payable in 
England, — the contract of the acceptor is to pay to an order valid by the law of 
England; and an indorsee can sue the acceptor in England, under an indorse- 
ment valid by the law of England, though the indorsement was made in France, 
and by the law of France gave the indorsee no right to sue in his own name, and 
though the indorser (who was also drawer and payee) and the indorsee were, 


at the time the bill was made and indorsed, domiciled and resident in France. — 
Lebel v. Tucker, Law Rep. 3 Q. B. 77. 
See ADMINISTRATION, 3; COLLISION; Equiry PLEADING AND PRACTICE, 1. 


ContTEMPT. 


In a suit for having removed human bones and portions of the soil from a 
churchyard to a field belonging to the defendant, the Court of Arches issued 
a monition directing the defendant to replace, before a certain day, the bones 
and earth removed. The defendant failed to comply with the order, alleging 
that he was unable to do so, because said field was no longer in his occupation 
or possession. Held, that his conduct amounted to contempt of court. — Adlam 
v. Colthurst, Law Rep. 2 Adm. & Ecc. 30. 


ConTRACT. 


1. Where a bank has issued a letter of credit, on the terms that the bills which 
they agree to accept are to be covered by bills of lading, suspension of payment 
by the bank before there has been time for the letter of credit to be used, is not 
a breach or repudiation of the contract ; because the liquidators, under the wind- 
ing up of the bank, might have received permission to negotiate the bills, and a 
claim by the holder of the letter of credit for damages for the alleged breach was 
disallowed. — In re Agra Bank, Law Rep. 5 Eq. 160. 

2. The plaintiff agreed through a broker to sell his shares in a company to a 
jobber for £200. By the usage of the Stock Exchange, the transfer would not 
be made till a future day, and in the interval the shares might again be sold till 
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a certain day, when the original buyer must name the person to whom the shares 
should be transferred. Accordingly, the shares were finally sold to the defendant 
for £145 (a call having been made in the mean time), and the plaintiff gave the 
defendant a deed transferring the shares to him, the consideration named in 
which was £145, the difference being paid to the plaintiff by the jobber. The 
defendant never registered the transfer, and an order was made for winding up 
the company. The plaintiff was compelled to pay calls on the shares, and filed 
a bill for specific performance and repayment, alleging a purchase by the defend-- 
ant for £200. Semble, that there was a contract between the plaintiff and the 
defendant, and that the making of the call did not invalidate the contract; but 
held, that the alleged contract to purchase for £200 was not proved. — Hawkins 
v. Maltby, Law Rep. 3 Ch. 188. 

See Custom; DamaGes; Fraups, Statute or; Mistake; Parties; Sarg; 
2; Speciric PerroRMANCE; VENDOR AND PurcHASER OF Estate, 
2; Warranty. 

Conversion. —See 2. 
CorporaTion..— See Company; Tax. 


Corpus. — See TENANT FOR LIFE AND REMAINDER MAN. 


Costs. 


A proctor’s lien for costs on a fund in court is not displaced by a garnishee 
order. — The Jeff Davis, Law Rep. 2 Adm. & Ecc. 1. 
See AwarpD, 1. 


Covenant. — See SPECIALTY Dest; VENDOR AND PurcHASER OF ReEat Es- 


TATE, 1. 


Croat Law. 

A statute provided that whoever should steal, or cut with intent to steal, the 
whole or any part of any tree, or any underwood (in case the value of the article 
or articles stolen, or the amount of injury done, should exceed £5), should be 
guilty of felony. Held, that, in estimating the amount of injury done, the injury 
to two or more trees might be added together, provided the trees were cut at 
one time, or so continuously as to form one transaction. — The Queen v. Shep- 
herd, Law Rep. 1 C. C. 118. 

See EMBEZZLEMENT ; Maxicious WouNDING. 


Custom. 

One who employs a broker to sell shares for him on the stock exchange or 
other general market, impliedly authorizes him to deal according to the general 
and known usages of that market, though he himself be not aware of their exist- 
ence. But the usage relied on must be proved to exist, and to be so general 
and notorious, that persons dealing in the market could easily ascertain it, and 
must be presumed to be aware of it; and, to bind persons not aware of it, it must 
also appear to be reasonable. — Grissell v. Bristowe, Law Rep. 3 C. P. 112. 

Cy pres. —See WILL, 2. 
DaMaGeEs. 


Where, on the sale of a chattel, the buyer intends it for a special purpose, but 
the seller supposes it is for another and more obvious purpose, though the buyer 
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cannot recover, as damages for non-delivery according to the contract, the loss 
of profit which might have been made from the purpose for which he intended it, 
he can recover the loss of profit which might have been made from the purpose 
supposed by the seller, provided he has actually sustained damage to that or a 
greater amount. — Cory v. Thames Ironworks Co., Law Rep. 3 Q. B. 181. 
See Banker; Company, 2; Contract, 1; Parent; PLeapinc; VENDOR 
‘AND PURCHASER OF Rea Estate, 2; WARRANTY. 
DeEBENTURE. — See Company, 1. 
Deep. — See Parot Evipence; Power. 
Devise. — See WiLL. 


Discovery. — See Equity PLEADING anp Practice, 1; PropuctTion oF 
Documents. 


Discretion. — See Cius. 
Drvorce. —See HusBanD WIFE, 2. 


ELECTION. 


A testator, in pursuance of a power, appointed a fund to his three daughters, 
who were objects of the power, in equal shares: he gave his residuary personal 
estate to the same daughters in equal shares, and he directed the share of each 
daughter under the will and appointment to be held in trust for her for life, re- 
mainder to her children; such children were not objects of the power. Held, that 
the daughters took absolute interests in the appointed fund, and that no case of 
election was raised against them in favor of their children. — Churchill v. Churchill, 
Law Rep. 5 Eq. 44. 

EMBEZZLEMENT. 

A statute provides that it shall be sufficient to allege the embezzlement to be 
of money, without specifying any particular coin or valuable security, and that 
such allegation shall be sustained, if the offender shall be proved to have em- 
bezzled any amount; though the particular species of coin or valuable security 
of which such amount was composed shall not be proved. Held, that, under this 
statute, an allegation of the embezzlement of money was not sustained by proof 
that a cheque only had been embezzled, if there was no evidence that the prisoner 
had cashed it.— The Queen v. Keena, Law Rep. 1 C. C. 113. 


Equiry. — See Mistake; PARTNERSHIP. 


Equity PLEADING AND PRACTICE. 

1. To a bill by the United States, praying an account of all moneys received 
by the defendant as agent in England of the so-called Confederate States, and 
for consequential relief, the defendant pleaded to the whole of the discovery and 
relief, that, by an act of Congress, the property of all agents of the Confederate 
Government was liable to confiscation, and that proceedings in rem were pending 
in the United States to confiscate his property on the ground of such agency. 
Held, that the plea was good as to the discovery, but bad as to the relief. — 
United States v. McRae, Law Rep. 3 Ch. 79. 

2. To set aside for fraud a decree signed and enrolled, actual, positive fraud 
must be shown. Mere constructive fraud is not sufficient, — at all events, after 
long delay. — Patch v. Ward, Law Rep. 3 Ch. 203. 
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8. A solicitor, acting on behalf of his client, contracted to pay the plaintiff a 
certain sum, such sum to be a charge on the client’s land. ‘The plaintiff filed 
a bill against the client and solicitor, alleging that the client was bound by the 
contract, but that the client denied that he was bound, on the ground that the 
solicitor had no authority to enter into such contract ; and the bill prayed specific 
performance by the client, or otherwise, if it should appear that the solicitor was 
not authorized, then that the solicitor might be declared personally liable to per- , 
form the same. A demurrer by the solicitor was allowed, on the grounds (1) 
that the plaintiff did not himself allege that the client was not bound; (2) that 
alternative relief could not be prayed against one defendant in case relief could 
not be obtained against another defendant; (3) that the remedy against the 
solicitor was at law. — Clark v. Lord Rivers, Law Rep. 5 Eq. 91. 

See Contract, 2; InsuncTion. 

Estatr Taw. — See Tam, Estate ry. 
Eviwence. — See Brit or Lavine; Fraups, Stature or; Mistake; Nexcgs- 
saRIES, 2; Paro, Evipence; Propuction or Documents; Stamp. 
EXECUTOR AND ADMINISTRATOR. — See ADMINISTRATION. 


Executory Trust. 

By deed it was agreed that A. should raise out of certain hereditaments £800, 
and invest the same in the names of trustees on trusts to be declared for the 
benefit of R. for her life, remainder to her children, and as to R. for her separate 
use, and with all the powers for maintenance, and other powers and trusts usually 
inserted in a money settlement of the like nature, and, till such declaration should 
be made, A. to retain the £800 upon the like trust. No subsequent declaration 
of trust was ever made. Held, that the deed was executory only, and that the 
settlement so directed ought to have limited the £800, after the death of R., 


amongst the children as tenants in common, and not as joint tenants. — Mayn v. 
Mayn, Law Rep. 5 Eq. 150. 


Factor. 

Cotton was consigned for sale by A. to B. B. deposited the bill of lading 
with C., and authorized him to receive and sell the cotton, and subsequently 
made a further pledge to D. of the balance of the net proceeds of the cotton by 
written order, assented to by C. Held, that the pledge to D. was valid as against 
A. under the Factor’s Act (5 & 6 Vict. c. 39).— Portalis v. Tetley, Law Rep. 
5 Eq. 140. 

Frxtures. 

Looms put up by the lessee of a mill during his term, and fastened to the floor 
by nails driven through the loom feet into wooden plugs fitted into the stone 
floor, are, though easily movable without injury to the freehold, fixtures which 
pass under an assignment of ‘‘the mill, fixed machinery, and hereditaments, with 
all looms and other machinery, fixed or movable,” without the registering of the 
assignment under the 17 & 18 Vict. c. 36, which requires all assignments of chat- 
tels to be registered. — Boyd v. Shorrock, Law Rep. 5 Eq. 72. 

Forericn State. — See Equity anp Practice, 1. 
-Forreiture. —See Equity PLEADING AND Practice, 1. 
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Fraups, STATUTE OF. 


On a purchase of flour, J. W., an agent of the defendant, made the following 
entry in a book belonging to N.: “ Mr. N., 32 sacks at 39s., to wait orders. 
J.W.” In an action by N. for non-delivery of the flour, this entry was proved, 
and it was proved by parol evidence that N. was a baker, and the defendant a 
flour merchant; and a correspondence subsequent to the purchase was put in, 
relating to the delivery of the flour by the defendant toN. Held, that the entry was 
a suflicient memorandum to satisfy the Statute of Frauds; for that the parol evi- 
dence of the relative trades of the parties was admissible, and, independently of the 
correspondence, showed that the defendant was the seller, and N. the buyer, of 
the flour. Vandenburgh v. Spooner, Law Rep. 1 Ex. 316, considered. — Newell 
v. Radford, Law Rep. 3 C. P. 52. 


GaRNISHEE. — See Costs. 


HusBAND AND WIFE. 


1. The court will not settle the whole of a wife’s fund on her and her children 
where the husband is not insolvent, and has not been guilty of adultery, cruelty, 
or desertion. In determining the proportion to be settled, the court is bound by 
no fixed rule, but will exercise a judicial discretion, according to circumstances. 
The court refused to interfere with the husband’s right to the fund in default of 
children, in case of his surviving his wife.— In re Suggitt’s Trusts, Law Rep. 
3 Ch. 215. 

2. A woman, entitled to a fund in court, applied for a loan on the security of 
the fund. Before the transaction was completed, she married, and the money was 
advanced to her and her husband, who both joined in mortgaging the fund. The 
fund was then carried over to the joint account of husband and wife, and a stop put 
on it in favor of the mortgagee. In June, 1867, the wife obtained a decree nisi 
for dissolution of the marriage, which became absolute in January, 1868. In the 
interval, the mortgagee presented a petition, on which an order was made by a 
Vice-Chancellor for payment of his debt out of the fund. Held, (1) that the 
mortgage did not bind the wife’s right by survivorship, and that her pre-nuptial 
negotiation made no difference; (2) that the carrying over the fund to the ac- 
count of husband and wife was not a reduction into possession by the husband ; 
(3) that, on the decree for dissolution becoming absolute, it took effect from the 
date of the decree nisi, and so the order on the petition was of no avail to reduce 
the fund into possession. — Prole v. Soady, Law Rep. 3 Ch. 220. 

See Bankruptcy, 1; Necrssaries, 1. 

Income. — See TENANT FOR Lire AND REMAINDER-MAN. 
Inrant. — See Necessarigs, 2, 3. 
INJUNCTION. 

1. Proceedings in one suit in equity may be restrained by an injunction ob- 
tained in another suit. 

If there are two claimants to a fund, and one files a bill against the holder of 
the fund without making the other a party, the holder of the fund may file an 
interpleader bill, and restrain the proceedings in the former suit. — Prudential 
Ass. Co. v. Thomas, Law Rep. 3 Ch. 74. 
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2. A local board of health withdrew its opposition to a railway bill on the in- 
sertion in the act of a clause that no bridge carrying a road over the railway in 
their district should have an approach with a slope of more than 1 in 30. To 
make such a slope required an encroachment on the land of a person who obtained 
an injunction to prevent such encroachment, and the company thereupon made 
the approach with a slope of 1 in 20. Held, that, to an information by the Attor- 
ney General, it was no answer, that a slope of 1 in 30 could not be made without 
stopping the road, and a mandatory injunction was granted. — Attorney General 
v. Mid-Kent Railway Co., Law Rep. 3 Ch. 100. 

3. The plaintiff, a maker of cocoa-nut matting, using chloride of tin in bleach- 
ing, complained that his fabrics were injured by reason of the chloride of tin 
being discolored by sulphuretted hydrogen thrown off from the adjoining factory 
of the defendant; the evidence showed that, owing to the defendant’s precau- 
tions, on three occasions only had an appreciable escape taken place, and then 
only from accidental defects which were immediately remedied. An injunction 
was refused, without prejudice to an action at law. — Cooke v. Forbes, Law Rep. 
5 Eq. 166. 

See ADMINISTRATION, 3. 


INSURANCE. 


A policy of fire insurance provided that the insurers would not be liable for 
loss or damage by explosion, ‘‘ except for such loss or damage as shall arise from 
explosion by gas.” In the insured premises, which were used for the business 
of extracting oil, an inflammable and explosive vapor, evolved in the process, 
escaped and caught fire, setting fire to other things; it afterwards exploded, and 
caused a further fire, besides doing damage by the explosion. Held, (1) that’ 
‘*gas” in the policy meant ordinary illuminating gas; (2) that the exemption 
of liability for loss by explosion was not limited to cases where the fire was origi- 
nated by the explosion, but included cases where the explosion occurred during 
a fire, and that the insurers were not liable either for the damage from the explo- 
sion, nor for that from the further fire caused by the explosion. — Stanley v. West. 
Ins. Co., Law Rep. 3 Ex. 71. 


INTERPLEADER. — See INJUNCTION, 1. 
Jorst Tenancy. — See Execurory Trust. 
JurispicTion. — See ApmiraLty ; Equiry. 


LANDLORD AND TENANT. 

1. By a statute, the occupier of premises may deduct out of the rent due in 
respect of the premises the money which he pays to the vestry for works done by 
them under the statute. Held, that the money could not be deducted unless 
actually paid; and therefore that a distress, for rent which became due after ser- 
vice of a notice from the vestry, made before payment to the vestry, was not 
illegal. — Ryan v. Thompson, Law Rep. 3 C. P. 144. 

2. The lessee of premises covenanted to pay ‘‘all taxes, rates, duties, and 
assessments whatever, which during the term should be taxed, assessed, or im- 
posed on the tenant or landlord, in respect of the premises demised.” The parish 
vestry, having paved the street on which the premises abutted, assessed the sum 
payable by the owner as his proportion of the estimated expenses thereof, gave 
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the occupier a notice, under the 25 & 26 Vict. c. 102, § 96, requiring him to pay 
it, and, on his failure to do so, took proceedings against the owner, and compelled 
him to pay. Held, that the owner could recover from the tenant the amount 
paid. — Thompson v. Lapworth, Law Rep. 3 C. P. 149. 


Larceny. — See Law. 
LrcGacy. — See 
LetTerR or Crepit. — See Contract, 1. 
Lex Loci. — See Conruicr or Laws. 
LiquipaTeD DamaGes.—See VENDOR aND Purcnaser OF Estate, 2. 


Mauicious WounpinG. 
A prisoner may be convicted under a statute punishing the malicious ‘‘ wound- 
ing” of cattle, though the wound was inflicted by the prisoner's hands, without 
any instrument. — The Queen v. Bullock, Law Rep. 1 C. C. 115. 


Marriep Woman. — See HusBanpD aND WIFE. 


A renewed bill of exchange was drawn out, with a blank for the drawer’s 
name, by an agent of the plaintiff, who, by mistake, inserted, above the place 
where the drawer’s name was afterwards inserted, the name of the plaintiff; the 
signatures of the drawer and acceptor were afterwards added, and the bill in- 
dorsed to the plaintiff; the plaintiff sued the drawer at law, and, on the defendant 
pleading that the plaintiff's name appeared as drawer on the bill, the plaintiff 
filed a bill in equity for rectification. A demurrer to this was overruled, (1) on 


the ground that evidence to prove the real contract was not admissible at law, 
and (2) on the ground of the established jurisdiction of equity to correct mis- 
takes. — Druiff v. Lord Parker, Law Rep. 5 Eq, 131. 

See Wit, 1. 


MortGaGe. — See Parot Evipence; Suir, 2; Specrarty Dest. 


_ NECESSARIES. 


1. The legal expenses of a deserted wife, (1) preliminary and incidental to a 
suit for restitution of conjugal rights; (2) in obtaining counsel’s opinion on the 
effect of an ante-nuptial agreement for a settlement; (3) in obtaining advice as 
to the proper mode (a) of dealing with tradesmen who were pressing her to pay 
for necessaries supplied to her since she was deserted, and (0) of preventing a 
threatened distress on her husband’s furniture in the house she occupied, are 
necessaries for which she can pledge her husband’s credit. — Wilson v. Ford, Law 
Rep. 3 Ex. 63. 

2. The plaintiff sold to the defendant, a minor, a pair of jewelled solitaires, 
which might be used as sleeve buttons, worth £25, and an antique silver goblet, 
worth £15, which last the plaintiff knew the defendant intended for a present. 
The defendant was the younger son of a deceased baronet, with no establishment 
of his own, and an allowance of £500 a year. In an action for the price of these 
articles, the question whether they were necessaries was left to the jury, who 
found that they were. Held (by Kexty, C.B., and CuanNeExt and Picort, BB.), 
that the question was rightly left to the jury, but that the finding as to the goblet 
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was wrong, and that therefore there ought to be a new trial. Per Bramwext, B,, 
that neither article was a necessary, and that both findings were wrong. 

At the trial, the defendant offered evidence, that, when he bought the solitaires, 
he was already sufliciently provided with similar articles; but he did not offer to 
show that the plaintiff knew the fact. Held, that the evidence was properly 
rejected. — Ryder v. Wombwell, Law Rep. 3 Ex. 90. 

3. Unless special circumstances are shown, tobacco is not a necessary to any 
infant. — Bryant v. Richardson, Law Rep. 3 Ex. 93, note. 

Notice. — See Sate. 


Nuisance. — See Inguncrtion, 8. 


Parot EvipENce. 


The plaintiff mortgaged goods to the defendant, to secure the payment of £62 
by instalments of £2 on Monday, May 22, and on each succeeding Monday till 
the whole was paid. The mortgage deed provided, that, if the mortgagor should 
make default in payment of the said £62, or any part thereof, when and as the 
same should become due and payable, the mortgagees might take possession of 
the goods and sell them. In an action against the defendant to recover the value 
of the goods which he had taken and sold for an alleged default in payment, the 
plaintiff offered parol evidence to show, that, the previous instalments having 
been paid, on Monday, Aug. 28, the plaintiff asked the defendant to wait pay- 
ment till Sept. 11, when she would pay £6; the defendant assented, and, on Sept, 
11, the plaintiff tendered the money, but the defendant had previously taken the 
goods. Held, that the parol evidence was admissible, and showed that there 
had been no “default,” within the meaning of the deed. — Albert v. Grosvenor 
Investment Co., Law Rep. 3 Q. B. 123. 

See Fraups, OF; Mistake. 


PartTIEs. 


C. & Co., merchants in Spain, gave one J. a power of attorney to sell certain 
mines belonging to them, J. to receive half of the price obtained above a cer- 
tain amount. J. contracted to sell the mines to the defendant company by an 
agreement purporting to be made between ‘“‘J., acting for himself, and also, 
under a letter of attorney, for A., B., and C., all three co-proprietors with him 
of various mines, and in copartnership with him under the style of C. & Co.,” 
of the one part, and the defendants of the other part. In the body of the agree- 
ment, C. & Co. were described as ‘‘ the vendors,” and the vendors were to give 
a good title to the mines. The agreement was signed by J., ‘‘ for self and part- - 
ners,” and was sealed with the defendants’ seal. Held, that J. alone could not 
maintain an action for breach of the agreement, but that A., B., and C. must be 
joined as plaintiffs. —Jung v. Phosphate of Lime Co., Law Rep. 3 C. P. 139. 


PARTNERSHIP. 

The plaintiff, being entitled to a fund in court, gave the firm of solicitors who 
had acted for him in the matter a joint and several power of attorney to receive 
the money. The plaintiff was in the habit of addressing his letters to B., one of 
the firm, individually, and not to the firm, and he sent the power addressed to 
B., who, under it, received the money, signed the receipt 1. his own name, paid ~ 
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the money into his private bank account, and soon after absconded with it. On 
a bill seeking to make S., the other partner, liable to repay the money, but not 
praying an account, held, (1) that there was jurisdiction at equity, though there 
might be also at law; and (2) that a decree should be made, that S. should 
repay the amount with interest. — St. Aubyn v. Smart, Law Rep. 5 Eq. 183. 

See 


Patent. 


A patentee of an invention applicable to part of a machine, who, himself a 
manufacturer, has been in the habit of allowing other manufacturers to use his 
invention, on payment of a fixed royalty for each machine, having obtained 
against an infringing manufacturer a decree (amongst other things) for damages 
“by reason of the user or vending” of the invention, cannot claim, by way of 
damages, a manufacturing profit, in addition to his ordinary royalty ; and certain 
persons (not being manufacturers) who had used unlicensed machines, fitted by 
the defendant with the invention, having paid the plaintiff his ordinary royalty, 
no further royalty in such cases can be recovered from the defendant. — Penn v. 
Jack, Law Rep. 5 Eq. 81. « 

PayMENT. — See Sate. 
Penatty. — See VENDOR AND Purcuaser OF REAL Estate, 2. 


Pitot. — See Co.uision. 


PLEADING. 


To a declaration for goods sold and delivered, claiming £120, the defendant 
pleaded: 1. Never indebted; 2. ‘‘ And for a further plea,” that after the com- 
mencement of the suit, and after the last pleading, it was agreed that the plain- 
tiff should accept from the defendant £60 in settlement of the debt sought to be 
recovered in the action; and the defendant paid and the plaintiffs accepted £60 
in satisfaction and discharge of their said debt. On demurrer to the second plea, 
held, that the plea, being pleaded generally, must be taken to be pleaded to the 
whole causes of action; and as it alleged the payment, after action brought, to 
have been in satisfaction of the debt only, it was bad for leaving unanswered any 
damages to which the plaintiffs might be entitled. — Ash v. Pouppeville, Law 
Rep. 3 Q. B. 86. 

See Equiry PLeapInG Practice; Parties. 


PLepGe. — See Factor. 


Power. 


A testator gave an estate on trust for sale, the proceeds to be held on such 
trusts as his widow— by deed or instrument sealed and delivered before his 
youngest child should attain twenty-five years — should appoint, and, in default, 
for his children (except the eldest son) equally. The widow by will, executed 
before the youngest child attained twenty-five, appointed the estate by name to 
the eldest son. She died after the youngest child attained twenty-five. Held, 
that the will, having come into operation after the prescribed period, could not 
take effect as an appointment under the power; and that this was not such a 
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defective execution as would be aided in equity. — Cooper v. Martin, Law Rep, 
8 Ch. 47. 
See Erection. 

Practice. —See Reuse PLEADING AND PRACTICE. 


Prrvcipat aNp AGENT. —See Custom; Equiry Practice, 8; 
Facror. 


Priority. 


Formal notice to the trustee of a fund, in which an insolvent is interested, is 
necessary to give the assignee in insolvency priority over subsequent incumbran- 
cers who have given notice. Knowledge of the insolvency, acquired aliunde by 
the solicitor of the trustees, is insufficient to give priority to the assignee. — 
In re Brown’s Trusts, Law Rep. 5 Eq. 88. 

See Costs. 


Proctor. — See Costs. 


Propuction or Documents. 
To an action by executors to recover damages for the death of their testator, 
caused by the alleged negligence of the defendants, the defendants pleaded not 
guilty, and that the deceased had accepted £75 in discharge of all claims against 
them. ‘The defendants had sent a clerk and their medical officer to see the de- 
ceased, ascertain his state, and negotiate as to the compensation to be made him. 
Held, that the plaintiffs were entitled to have inspection and copies of the reports 
made to the defendants by these officers of their interviews with the deceased. — 
Baker v. London & S. W. Railway Co., Law Rep. 3 Q. B. 91. 
Proxmate Cause. — See InsurRANCE. 
Raimtway. —See Company, 2; Insuncrion, 2. 


Sale. 

The plaintiff sold to the defendants goods, to be paid for in cash or ‘‘ approved 
bankers’ bills.” The defendants paid for them by an ‘‘ approved banker's bill.” 
The bill was subsequently dishonored. The defendants were not parties to the 
bill, and received no notice of dishonor. In an action for the price of the goods, 
held, that the defendants’ liability was not more extensive than it would have been 
had they indorsed the bill, and that they were therefore discharged, not having 
received due notice of dishonor. — Smith v. Mercer, Law Rep. 3 Ex. 51. 

See Custom; DamaGes; Fravups, StaTuTE OF; VENDOR AND PURCHASER - 
or Reat Estate; WarRANTY. 

Sret-orr. — See ADMINISTRATION, 1. 
Suare. —See Contract, 2; TENANT ror Lire AND REMAINDER-MAN. 

SHELLEy’s Case, Rute 1x. — See Wit, 2. 


Sup. 

1. A. engaged to serve on a ship as a seaman, for a long voyage out and back. 
The captain having died soon after the ship sailed, the first mate assumed the 
command, appointed A. second mate, and agreed that he should receive the pay 
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of a second mate. The ship subsequently touched at several ports, and returned 
home, A. continuing to act as second mate. Held, that the agreement with A. 
was binding on the ship-owners. — Hanson v. Royden, Law Rep. 3 C. P. 47. 

2. A., the owner of a ship, mortgaged it to B., and afterwards, with B.’s 
acquiescence, agreed with C., that C. should work the ship for A. till further 
notice, paying all expenses and receiving all profits; A. to indemnify C. against 
loss, if any, on a periodical statement of accounts. After this agreement, B. 
notified C. of the mortgage and demanded possession. The ship was then at S., 
under engagements by C. with third parties for a voyage. At the end of the 
voyage, the ship was given up to B. At the time of the delivery, C. owed the 
crew a large sum for wages; to recover which, soon after the delivery, the crew 
proceeded against the ship in the admiralty court, and the ship was seized by the 
officers of the court. B., after much delay and loss, paid the wages and obtained 
possession of the ship. In an action of trover and for money paid, brought by 
B. against C., held, (1) that C. was entitled to keep possession till the end of the 
voyage, in order to fulfil the engagements entered into before notice; (2) that, 
as there had been a delivery of the ship, notwithstanding it was subject to a lien _ 
for wages, B. could not recover in trover; but (3) that B. could recover the 
amount of the wages under the count for money paid. —Johnson v. Royal Mail 
Steam.Packet Co., Law Rep. 3 C. P. 38. 

See ApMiRALTY ; AWARD, 2; COLLISION. 


SIGNATURE. 


The 6 Vict. c. 18, § 17, requires the notice of objection to a voter to be 


‘signed by the person objecting.” An objector affixed his name to the notice 
of objection by a stamp, on which was engraved a fac simile of his ordinary 
signature. Held, a sufficient signing. — Bennett v. Brum/fitt, Law Rep. 3 C. 
P. 28. 


Soricrror. —See Costs ; Equiry PLEaprnG anp Practice, 3; NEcEssARIES, 1; 
PaRTNERSHIP. 


Dest. 


A mortgage deed made to secure an antecedent debt, recited the debt, and 
contained a proviso for redemption and a power of sale, but no covenant to pay 
the debt or interest. The mortgaged estate was insufficient to cover the debt. 
Held, that the deed did not convert the debt into a specialty debt. — Isaacson v. 
Harwood, Law Rep. 3 Ch. 225. 


Speciric PERFORMANCE. 


A person agreed to purchase a leasehold house for his own residence, and 
contracted that he should have possession by a certain day. The vendor, though 
he tendered possession, failed to show a good title by the day named. Held, (1) 
that ‘‘ possession” must be understood to mean possession with a good title 
shown; (2) that time was of the essence of the contract, and that a bill by the 
vendor for specific performance should be dismissed. — Tilley v. Thomas, Law 
Rep. 3 Ch, 61. 

See Conrract, 2; Equity PLeapine Practice, 38. 
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Stamp. 
A deed assigning a debtor's property may be given in evidence as proof of an 


act of bankruptcy, though not stamped.— Ponsford v. Walton, Law Rep. 8 
C, P. 167. 


STATUTE. 


1. The 30 & 81 Vict. ¢. 142, § 10, enacts that, on the affidavit of a defendant 
in an action of tort, brought in a superior court, that the plaintiff has no visible 
means of paying costs, either the plaintiff must give security for costs, or the 
cause shall be remitted to the county court. Held, that the statute was retro- 
spective, and applied to an action commenced before its passage. — Kimbray vy, 
Draper, Law Rep. 3 Q. B. 160. 

2. In 1854, W., as surety, joined in a bond with C. In July, 1856, was 
passed the 19 & 20 Vict. c. 97, which provides, in § 5, that every surety for the 
debt of another, who shall pay such debt, shall be entitled to have assigned to 
him any security held by the creditor in respect of such debt, and to Stand in the 
place of the creditor. In December, 1856, the condition of the bond was broken, 
and W. paid the amount due on it. Held, that W. was entitled to rank asa 
specialty creditor of C.— Jn re Cochran’s Estate, Law Rep. 5 Eq. 209. 


SraTuTe or Fraups. —See Fraups, Stature OF. 
Survivorsuir. — See W111, 3. 


Tam, Estate In. 


Testator devised all his estate of land, situate, &c., to his wife for life, and after 
her death to his daughter M., ‘‘ to her and her children for ever.” At the date 
of the will, and of the testator’s death, M. had no children born, but at those 
times she was enceinte of a child who was born after the testator’s death. Held, 


that M. took an estate tail. — Roper v. Roper, Law Rep. 3 C. P. 32. 
See 2. 


Tax. 

Commissioners were incorporated with powers to construct a bridge, and to 
borrow from the Treasury £120,000 on an assignment of the tolls: they were 
authorized to take tolls, to be applied to pay the expenses of the bridge, and then 
in repayment of the sum borrowed. Held, that they were not liable to the 
poor-rate, as they were in occupation of the bridge as servants of the crown, - 
deriving no benefit from the tolls, and therefore exempt from the operation of 43 
Eliz. c. 2, § 1.— The Queen v. McCann, Law Rep. 3 Q. B. 141. 


TENANT FOR LIFE AND REMAINDER-MAN. 


Shares in a company were given on trust to pay A. during her life ‘the inter- 
est, dividends, share of profits, or annual proceeds,” and after her death over. - 
The articles of the company provided, that, out of the half-yearly profits, a divi- 
dend might be declared and a sum reserved for contingencies. During A.’s life, 
three new shares were added to those held in trust, pursuant to a vote of the 
company to apply a portion of the earnings during the half year to necessary 
works, and issue new shares to.represent the money so applied, a dividend being 
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declared out of the remainder. Held, that the new shares were capital, not in- 
come as between A. and those in remainder. In re Ezekiel Barton’s Trust, Law 
Rep. 5 Eq. 238. 
TENANT IN Common. — See Executory Trust. 
Trover. — See Sup, 2. 


Trust. —See Cuarity; Execurory Trust; Priorrry; VENDOR aND Pur- 
CHASER OF REAL Estar, 1. 


UsaGce. — See Custom. 


VENDOR AND PurcHASER OF EstaTe. 


1. If trustees of real estate are empowered to sell by the direction of the ten- 
ant for life, upon a sale under the power, the tenant for life must enter into the 
ordinary covenants for title. — arl Poulett v. Hood, Law Rep. 5 Eq. 115. 

2. An agreement to purchase a house provided as follows: ‘‘ As earnest, the 
purchaser has paid to the vendor £50, which is to be allowed in part payment at 
the completion of this agreement. If the vendor shall not fulfil the same on his 
part, he shall return the deposit, in addition to the damages hereinafter stated ; 
and if the purchaser shall fail to perform his part, then the deposit shall become 
forfeited in part of the following damages ; and if either of the parties neglect or 
refuse to comply with any part of this agreement, he shall pay to the other £50, 
hereby mutually agreed on to be the damages ascertained and fixed, on breach 
hereof.” Instead of depositing the £50, the purchaser gave an I. O. U. for the 
amount. The purchaser failed to complete the purchase, and the vendor sold 


the house for £10 less than the purchaser agreed to pay. In an action by the 
vendor against the purchaser for breach of the agreement and on the I. O. U., 
held, that the plaintiff was not limited to the amount of damage actually sustained, 
but might recover the £50. Semble, that, except for the clause of the forfeiture 
of the deposit, the £50 would have been a penalty and not liquidated damages. 
— Hinton v. Sparkes, Law Rep. 3 C. P. 161. 

See Speciric PERFORMANCE. 


WARRANTY. 


Under a contract to sell certain described goods which the buyer has no 
opportunity of inspecting, the goods must not only answer the description, 
but must be salable or merchantable under that description. The plaintiffs, at 
Liverpool, contracted with the defendant to purchase a quantity of Manilla hemp 
to arrive from S. by certain ships. The ships arrived, and the hemp was deliv- 
ered to the plaintiffs and paid for; on examination, it was found that the bales 
had been wetted through with salt water, afterwards unpacked and dried, and 
then repacked and shipped at S. The hemp retained its character of hemp, but 
it was so damaged as not to be ‘‘ merchantable.” The defendant did not know 
the state in which the hemp had been shipped at S. The plaintiffs sold the hemp 
at auction as ‘* Manilla hemp, with all faults,” and it realized seventy-five per 
cent of the price which it would have brought if undamaged. Held, that there 
was an implied warranty to supply Manilla hemp, of the particular quality of 
which the bales consisted, in a merchantable condition, and that the plaintiffs 
were entitled, as damages, to the difference between the value of the hemp when 
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it arrived, and what would have been its value if it had been shipped in a state 
in which it ought to have been shipped. —Jones v. Just, Law Rep. 3 Q. B. 197, 


Wire's Equiry. — See Hussanp anv Wire, 1. 


Wu. 


1. J. L. by will, dated in 1849, gave the interest of a fund to Charlotte Lee, 
but if she should marry, or die unmarried, then over. Charlotte Lee was the 
maiden name of J. L.’s daughter. She had been married in 1828. J. L. knew 
of her marriage, but it was not shown under what circumstances. Charlotte’s 
husband had, in 1849, not been heard of for many years. After J. L.’s death, 
the husband appeared, and, on Charlotte’s death, claimed the fund. Held, that 
it sufficiently appeared that J. L. believed his daughter's husband to be dead, 
that he intended that no husband of hers should be benefited by the fund, and that 
accordingly on her death it went over. — Crosthwaitev. Dean, Law Rep. 5 Eq. 245, 

2. Testator declared that his property should be inherited by his nephews, A, 
and B., during their lives, and, after their death, that their eldest sons should 
inherit the same during their lives, and so on, —the eldest son of each of the two 
families to inherit the same for ever. Held, that A. and B. took estates for their 
lives, remainder to their eldest sons respectively for their lives, remainder to A, 
and B. in tail male. — Forsbrook v. Forsbrook, Law Rep. 3 Ch. 93. 

3. Gift of an annuity to the child or children of A. equally, for the term of 
their joint lives, or the life of the survivor or longer liver of them. Held, that 
the children took, as tenants in common, an annuity to last till the death of the 
survivor, and that the share of those dying within the period went to their repre- 
sentatives. — Bryan v. Twigg, Law Rep. 3 Ch. 183. 

4. Bequest to the descendants of the brothers and sisters of A., living at tes- 
tator’s death, ‘‘ such descendants to take per stirpes and not per capita.” Held, 
that the fund was primarily divisible into as many equal shares as there were 
brothers and sisters of A. of whom any descendant was living at the testator’s 
death; that such shares respectively were divisible into as many equal shares as 
there were children of such brothers and sisters of A. respectively living at tes- 
tator’s death, or having died and left any descendant then living, and so on; and 
that no descendant should share concurrently with a living ancestor. — Gibson v. 
Fisher, Law Rep. 5 Eq. 51. 

See ApMINISTRATION; CHarity; Power; Tait, Estate in. 


Worps. 
Damage.” —See ADMIRALTY. 
Default.” — See Parot Evivence. 
** Explosion.” — See INsuRANCE. 
** Gas.” — See INSURANCE. 
** Money.” —See EMBEZZLEMENT. 
** Per stirpes and not per capita.” — See Witt, 4. 
Possession.” — See SpeciFic PERFORMANCE. 
** Signing.” — See SiGNATURE. 
** Wound.” —See Ma.icious WounDING. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 39 Ala. N.s.; 13 Allen (Massa- 
chusetts); 24 Arkansas; 48 Barbour (New York); 3 Coldwell (Tennessee) ; 
27 Indiana; 23 Maryland; 12 Minnesota; 36 New York; 54 Pennsyl- 
vania State (4 P. F. Smith).] 
AccEepTance.— See Fraups, Statuts or, 3, 4; Sag, 3. 
AccomMopATION Notr. — See Brits anp Nores, 5. 
Act or Gop. — See Contract, 2. 
Action. — See Stock, 1. 
ACKNOWLEDGMENT. — See WILL, 2. 
ADMINISTRATOR. — See EXECUTOR AND ADMINISTRATOR. 


ADMIRALTY. 

An action brought against the steamboat Otter, by name, for the breach of a 
contract for the transportation of goods by the defendant on the Minnesota River, 
was dismissed for want of jurisdiction, in accordance with the decisions in 4 Wal- 
lace, 427, 555. — Griswold v. Steamboat Otter, 12 Minn. 465. 

ADULTERY. — See Dower. 
AGENT. — See PrincipaL AND AGENT. 
AGREEMENT. — See Contract; Stamp, 4. 


ALIMONY. 

By statute, the equity courts of a State had jurisdiction in all cases of divorce 
and alimony ; dnd it was provided, that, when a decree (of divorce) should be 
entered, the court should make such order touching the alimony of the wife as 
should be warrantable. The complainant had been divorced in another State for 
the adultery of her husband, had married a second time, and her second husband 
had died, before this bill was brought for alimony. Held, that alimony could not 
be decreed after a second marriage. Jt seems, that the court had no jurisdiction 
to allow the same, except in connection with a decree of divorce. — Bowman v. 
Worthington, 24 Ark. 522. 


ARBITRATION. — See REVOCATION. 


ASSAULT AND BatrTery. 

Plaintiff in error was in company with others who used violent and threatening 
language to the defendant in error, but no personal violence was then offered 
him. In consequence of these threats, said defendant left the State a few days 
after, and enlisted in the Federal army. During his absence, his house was 
burned, but there was no proof that plaintiff in error was concerned in burning 
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it. Held, that, in an action of assault and battery, the above facts were not 
sufficient to make the plaintiff in error liable, although the defendant in error, 
if at home, might have been able to save his property. — Williams v. Gaines, 
8 Coldwell, 240. 


Assumpsit. — See Contract, 1. 


Arrempr To Commit OFFENCES. 


A solicitation to commit adultery is to be distinguished from an attempt, and 
is not an indictable offence (AGNEW, J., dissenting). — Smith v. The Common- 
wealth, 54 Penn. St. 209. 


Atrorney. — See Test Oatu. 
Awarp. — See Revocation. 


BalLMENT. 

Goods were taken from a carrier by legal process. It was a question whether 
the parties to whom they were delivered or the bailors were the true owners, 
although the former were regarded as such by the judge who delivered the 
opinion. The bailors were promptly notified of the taking. Held, a good de- 
fence to an action by the bailor. By the court, on the ground that the taking by 
legal process and notice to the bailor discharged the bailee. — Bliven v. Hudson 
R. RR. Co., 36 N.Y. 403. 

See Facror; PLEDGE. 


Bank.— See Brtts anp Nores, 8; Constirutionat Law, 3; Nationan 
Bank. 


BELLIGERENT RiGuts. 


1. Prisoner was in the rebel service, and was present with a scouting party who 
arrested the prosecutor, and forcibly took a pistol from his person, the prisoner 
being then five or six paces distant, and doing nothing. The prosecutor was a 
combatant on the Federal side. Held, that the above facts did not constitute 
robbery. Although the prisoner might be punishable for treason, the arrest and 
disarming of an enemy is a belligerent right.— Hammond v. The State, 3 Cold- 
well, 129. 

2. Plaintiffs in error were rebel soldiers, and, while within the rebel lines, 
arrested and cruelly maltreated defendant in error, who was a discharged Federal 
soldier. They acted without any direct authority from their officers, at the insti- 
gation of a private citizen. Held, that this was not an exercise of belligerent 
rights, and large damages were allowed. — Cochran v. Tucker, 3 Coldwell, 186. 


Bits anp Notes. 

1. “ Due I. H., or order, the sum of $3,928, for value received of him, and 
settlement up to date. C. V. Meador.” Held, a promissory note, payable im- 
mediately. — Huyck v. Meador, 24 Ark. 191. 

2. The omission of the words “ for value received,” in describing a note which 
contained said words, in a declaration upon the same, is not a fatal variance 
between said note and declaration. It is enough to describe the note according 
to its legal effect. — Hawkins v. Dean, 24 Ark. 189. 

8. In an action against the maker of a note, payable at a particular place, it 
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js not necessary to aver a demand at that place in the declaration. —Rust v. 
Reives, 24 Ark. 359. 

4, Anote payable to A. or bearer passes by delivery, although indorsed in 
writing by the payee to a third person, and any holder may sue the maker. — 
Cowser v. Tatum, 24 Ark. 13. 

5. The holder of a note can recover on the same against the maker, although 
he took it to secure the payment of an antecedent debt, and with knowledgé 
that it was made for the accommodation of the payee. — Cole v. Saulpaugh, 48 
Barb. 104. 

6. Defendants made a composition with their creditors, and, to induce certain 
parties to sign the composition deed, secretly gave their note to said parties for 
the residue of the debt due them. Said parties transferred said note to the plain- 
tiff, in part payment of a debt previously due him. Held, that the note was ille- 
gal, and that the plaintiff was not a holder for value, so as to shut out that 
defence (Davies, C.J., and Grover, J., dissenting). — Lawrence v. Clark, 36 
N.Y. 128. 

7. A third party, who has guaranteed a note by indorsing it in blank before 
delivery, or afterwards for a new consideration, may be sued on his guaranty by 
an assignee of the note in his own name, and demand and notice are not neces- 
sary to charge the guarantor. But he cannot be sued jointly with an indorser. 
— Killian v. Ashley, 24 Ark. 511. 

8. A notice of protest for non-payment, sent to the indorser, showed ‘that a 
promissory note made by J. R. G., for $5,120.70, dated Nov. 7, 1867, payable 
at the Artisans’ Bank in ninety days, indorsed by you, is protested for non-pay- 
ment, and that the holders look to you for the payment of the same. This notice 
was not dated. It was objected, that it did not inform the defendant that the 
note was presented at maturity, or when it was presented for payment, and dis- 
honored. The notice, in fact, was served the day the note fell due. Held, that 
it was sufficient to charge the indorser. The indorser could see that the notice 
was served on the day the note fell due. The language was, ‘‘is protested,” 
and the indorser must assume the note was not protested before maturity. The 
notice must show that the note has not been paid at maturity; that it has been 
protested for non-payment; and an identification of the note. — Artisans’ Bank 
v. Backus, 36 N.Y. 100. 

9. Appellants indorsed a bill of exchange which contained these words: 
‘‘ Notices and protests of non-acceptance and non-payment waived.” Held, that 
the indorsers were affected by the waiver as well as the drawers. — Lowry v. 
Steele, 27 Ind. 168. 

10. To constitute a waiver of notice of the protest of a bill by the drawer or 
indorser, there must be an acknowledgment of the debt by him, and a promise to 
pay it, and it must be with a knowledge of his discharge at the time. — Ford v. 
Dallam, 3 Coldwell, 67. 

11. A bill was drawn in Tennessee on parties in Louisiana, payable in the 
latter State, where it was protested for non-payment. The notary’s certificate 
was expressed to be ‘a true copy of the original on file” in the notary’s office, 
which was in accordance with the law of Louisiana. Held, that the bill was a 
foreign bill, and, the protest and certificate being according to the law of the place 
of payment, they were properly admitted in evidence. — Thompson v. Comm. 
Bank of K., 3 Coldwell, 46. 
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12. W. made a note, payable at the plaintiff bank, which was indorsed by 
the defendants. Said note was discounted by the Seventh Ward Bank, and pre- 
sented, at maturity to the plaintiffs for payment. The plaintiffs’ teller certified 
said note by writing ‘t good” upon its back, and returned it to the Seventh Ward 
Bank, according to custom, which last-named bank thereupon stamped the note 
‘*paid.” The plaintiffs discovered, the same day, that the certificate of their 
teller was a mistake, and before 3 P.M. notified the Seventh Ward Bank, and 
requested that said certificate be cancelled, which said bank refused. Plaintiffs 
thereupon paid said note, and, before 3 p.m. of said day, presented it at their 
own counter, where payment was refused, and notice thereof was sent to defend- 
ants. Held, that the defendants were liable. The payment to the Seventh Ward 
Bank was clearly only to relieve plaintiffs of a supposed, liability on their teller’s 
certificate, and not a payment. It seems, that said certificate imposed no liabili- 
ties on the plaintiffs, however, as the Seventh Ward Bank was notified before 
any change in their situation. — Jrving Bank v. Wetherald, 36 N.Y. 335. 

See Broker, 2; Certiricate or Deposit; CHEeck ; CONFEDERATE Money, 
1-4; Conruicr or Laws; ConstiruTionaL Law, 3; GaRNISHEE; INTEREST; 
Luirations, StaTuTE oF, 3; PLepGe; Retease, 1; Surery, 1; 
Lign, 2. 

But or Lapine. — See Carrier. 


Brit or Review. 


On bill of review for error apparent, it is permissible to consult all the facts 
which are apparent in the pleadings, in the process and its service, in orders, 
reports confirmed, and opinions and decrees of the Chancellor. But (by WALKER, 
C.J.) a decree cannot be reversed for an antecedent error, unless the erroneous- 
ness of the decree itself is a legal sequence of such error.— McDougald v. 
Dougherty, 39 Ala. N.s. 409. 

But or Riguts. — See ConstiruTionaL Law, Strate, 1. 
Bu or Sate. —See Sup. 


Bona Five Purcwaser. 

Certain parties induced plaintiffs to part with goods by fraudulent representa- 
tions of their solvency. Afterwards they consigned said goods to defendants by 
way of a pledge for usurious advances. Held, that the defendants were bona 
Jide holders as against the plaintiffs, in spite of the usury. The bona fides re- 
quired is only as towards the original owner, and consists in absence of privity 
with the fraud on him. — Williams v. Tilt, 36 N.Y. 319. 

Bonp. —See Escrow ; Executors anp ADMINISTRATORS ; SURETY, 2. 
Borromry. 


1. Plaintiffs lent money to the owners of a vessel on which they had already 
issued a policy of insurance, and a bond for the repayment of the money was 
given, in which said vessel was pledged to plaintiffs as security. Said bond was 
conditioned to be void, ‘* if the vessel should be lost by any of the perils insured 
against in said policy, and the obligors should in that case pay average for salvage, 
and should release to the company so much of the interest of the owners in said 
policy as should be equal to the principal and interest of the loan remaining un- 
paid.” There was a second loan secured in like manner, for which the owners 
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gave at the same time their negotiable note, which was not, however, negotiated 
by the plaintiffs. Plaintiffs by their charter only had power to lend on bottomry, 
and it was argued that these were not loans on bottomry, and so not within the 
plaintiffs’ powers; that the bond provided, that, on the loss of the vessel, the 
debt should be paid by an assignment of an equal interest in the policy. But 
held, a good loan on bottomry. The policy having been issued by the plaintiffs, 
the substance of the arrangement was, that the risk on the policy should be dimin- 
ished to the extent of the loan. Nor did the note in the second loan vary the 
case, as the note was to be read with the bond as one instrument. — North- 
western Ins. Co. v. Ferward, 36 N.Y. 139. 

2. A bottomry bond is valid, although it includes the personal liability of the 
master, which liability will be discharged in case the vessel does not arrive. 
When the vessel is not of sufficient value to secure the debt, and the master is 
not responsible, the obligee may enforce the lien of the master on the cargo and 
freight for liabilities incurred by him for the use of the ship. In this case, an 
injunction was accordingly granted to restrain the owners from collecting freight 
J., dissenting). — Kelly v. Cushing, 48 Barb. 269. 

Bounpary. — See Deep, 2, 3. 


Broker. 

1. The defendant in error was a real-estate broker, and was requested by the 
plaintiff to sell his house. He called the attention of a third person to it, who, 
after going to see it, refused to buy the same. Afterwards, said third party was 
induced by friends whom he was visiting in that neighborhood to look at it again, 
and finally bought it, and he swore that he was not influenced by said broker in 
making his purchase. Held, that the fact that the broker first called the pur- 
chaser’s attention to said house did not of itself entitle him to his commissions. 
It must appear that his service was the immediate and efficient cause of the sale. 
— Earp v. Cummins, 54 Penn. St. 394. 

2. The plaintiffs employed the defendants, who were brokers, to sell gold short 
for them ; i.e., to sell before they had purchased it, with a view of buying in, when 
the market fell, at a lower price than that at which they had sold. Firm-checks 
of the plaintiffs were delivered by them to a third person, to be deposited with 
defendants by way of a margin. Said third party, in fact, directed defendants to 
credit said checks partly to the plaintiffs’ and partly to his own margins. This was 
done, and notice was subsequently given to the plaintiffs, that, if a further mar- 
gin was not advanced, the gold would be closed for their account, at the market 
price, on that afternoon. Defendants afterwards bought the gold for the plain- 
tiffs at a loss. The latter repudiated the transaction, and sued for their deposits. 
Held, that they could not recover. The fact that the check was signed by the firm 
was not notice that it was plaintiffs’ property, to the defendants, they having as- 


sumed new liabilities for said third party on the strength of the payment. The 


margin, therefore, being deficient, the defendants had a right to close the account 
by buying gold, even without notice. — Sterling v. Jaudon, 48 Barb. 459. 
Burpen or Proor. —See Coupon. 
CARRIER. 


A steamboat company, having the terminus of its route at Baltimore, received 
goods in Philadelphia, marked for Fortress Monroe. Said company had business 
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connections with another, whose line plied between Baltimore and Fortress Mon- 
roe. The bill of lading contained a promise to forward to Baltimore, but a 
receipt for through freight. Evidence was offered, that the party whose name 
appeared on said bill of lading as agent of said company undertook for said 
company that the goods should be forwarded to Fortress Monroe. Held, that it 
was admissible, that the company could not deny the authority of one who was 
held out as their general agent on their bill of lading, and that the contract to 
carry beyond their terminus was not ultra vires. — Baltimore & Philadelphia 
Steamboat Co. v. Brown, 54 Penn. St. 77. 

See Bartment; DamacGes, 1, 2; InsuraNcE, 2; NEGLIGENCE; PARENT AND 
CuiLtp; Sate, 3; or Unirep States, 1. 

Case. — See Easement, 1. 


CertiricaTEe or Deposit. 

A debtor, without the previous knowledge of his creditor, made a deposit 
with bankers, obtained a certificate thereof payable to the creditor's order, and 
sent the same to him, who acknowledged the receipt of the same. Said certificate 
was negotiated by the creditor, and passed through the hands of four parties 
before payment of it was demanded. Twelve days after said receipt, said bank- 
ers failed. Payment of the certificate of deposit was not demanded until fifteen 
days after said receipt. A demand sent by mail from the creditor to the bankers 
would have reached the latter in two days. Held, that the debtor was discharged. _ 
The creditor did not use reasonable diligence in demanding payment; and, more- 
over, by acknowledging the receipt of said certificate, and making use of the 
same for his own purposes, he sanctioned the deposit as payment, and made the 
bankers his agents to hold the fund subject to his order. — Bower v. Hoffman, 
23 Md. 263. 

Certiriep Notre. —See Bris anp Norges, 8. 


CHECK. 

A check drawn upon a bank for more than the amount of the drawer’s funds 
on deposit, creates no lien upon and gives the payee no right to the actual bal- 
ance, until the bank has agreed to pay it pro tanto. — Dana v. Third Nat. Bank 
in B., 13 Allen, 445. 

Action. —See Donatio Causa Mortis; StatuTEs oF UNITED 

States, 1. 
Crrizen. — See Statutes, CONSTRUCTION OF. 
Common Carrier. — See CarRIER. 
ConpiTionaL Sate. — See Sate, 4. 


ConFEDERATE Money. 

1. Two notes were made, dated July 22, 1862, and secured by mortgage, in 
consideration of Confederate treasury notes. A bill was brought to foreclose the 
mortgage. Held, that the consideration was illegal, and the mortgage void. — 
Stillman v. Looney, 3 Coldwell, 20. 

2. A promissory note made in consideration of Confederate treasury notes is 
void for want of consideration. — Thornburg v. Harris, 3 Coldwell, 157; Potts 
v. Gray, ib. 468. 
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8. So a note payable in such money is illegal and void. — Gill v. Creed, ib. 
295. 

4. In a suit upon a note given for the payment of so many “dollars,” a plea, 
that, when the note was given, it was understood and agreed between the parties 
that the word ‘‘ dollars” therein should be understood to mean Confederate 


* States money, held, bad on demurrer. — Roane v. Green, 24 Ark. 210; Hast- 


ings v. White, ib. 269; Busby v. Atkins, ib. 540; Yell v. Snow, ib. 554. 

5. An agent of the plaintiff received payment of two notes of the defendant in 
Confederate money. The plaintiff never ratified the receipt. Held, that the 
agent only had authority to receive payment in lawful currency, and that the 
defendant was still liable to the plaintiff. — Shurer v. Green, 3 Coldwell, 419. 

6. But when the clerk of a county court, who had a judgment in favor of him- 
self as trustee for the plaintiffs, received payment of the same in Confederate 
money, and entered satisfaction on his docket, he being responsible to the plain- 
tiffs on his bond, held, that the judgment could not be revived in favor of the 
plaintiffs. — Henly v. Franklin, 3 Coldwell, 472. 


ConrFESSION. 

The prisoner, a slave, made a confession to his master, that he had killed 
another slave at a certain place. Being asked how, he answered, ‘I cut her 
throat.” After some other questions and answers, bis master stopped him, and 
would not hear any thing more. Held, that, as the confession was prevented 
from being complete, it was not admissible. — William v. State, 39 Ala. N.s. 
532. 

ConFiscaTion ACT. 

Section 6 of the Act of Congress, approved July 17, 1862, known as the 
Confiscation Act, provides, among other things, that, after a certain day, all 
sales, transfers, &c., of the property of rebels shall be null and void. Held, that 
this must be construed to mean, that such sales shall be void as against the 
United States, and no other or third person. — Galbraith v. McFarland, 3 Cold- 
well, 267. 

Conrutct or Laws. 

A note purporting to be made in Mississippi, and payable in Tennessee, stipu- 
lated for a rate of interest which was legal where it was made, but usurious 
at the place of payment. Held, that the note was not usurious on its face. — 
Bolton v. Street, 3 Coldwell, 31. 

See Brrts anv Notes, 11; Executor anp ADMINISTRATOR, 3. 


CONSIDERATION. 

A written “agreement under seal for a conveyance was void for uncertainty, 
and the defendant’s answer set up a parol agreement as a basis for the reforma- 
tion of the written instrument, but did not allege any consideration. Held, that 
none could be implied from the seal of the written agreement. — Sharpe v. 
Rogers, 12 Minn. 174. : 

See ConrEDERATE Money, 1, 2; InteGat Contract, 2; Lecat Tenper, 3. 


ConsTITUTIONAL Law. 


1. The Test Oath cases in 4 Wallace are cases of civil rights. The right to 
vote is a political right, and may be taken away by the people of a State, in their 
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sovereign capacity, without any violation of the Constitution of the United States, 
When one who has committed certain offences against the United States is for- 
bidden to vote by the State Constitution, his pardon by the President of the 
United States will not restore him to the franchise. — Ridley v. Sherbrook, 3 
Coldwell, 569. 

2. An exclusion of participants in the Rebellion from the right to vote, by an 
amendment of the State Constitution, is not an ex post facto law, within the 
meaning of the Constitution of the United States, as its object is not punishment, 
but regulation of the suffrage. The latter power was intended to be left to the 
States, as is shown by Art. I. § 2, cl. 1, of the Constitution. 

As against the sovereign, the citizen has no inalienable right to a privilege 
conferred on him by that power for public purposes (Barrox, J., dissenting). — 
Anderson v. Baker, 23 Md. 531. 

3. A statute making indirect or circumstantial evidence admissible to establish 
the fact of marriage in an indictment for polygamy, such evidence not having been 
80, previously to said act, is ex post facto as to offences committed prior to the 
time of its going into effect. — State v. Johnson, 12 Minn. 476. 

4, A judgment was obtained, which, by the law then in force, was a lien on 
the defendant’s lands from that time. Subsequently a statute limited the dura- 
tion of the lien to five years from the entry of the judgment, as well in the case 
of judgments obtained before as after the passage of the act. Held, constitu- 
tional. — Burwell vy. Tullis, 12 Minn. 572. 

5. A provision in the charter of a bank, that its notes shall be received in pay- 
ment of all taxes due the State, may be repealed at any time by the Legislature. 
Such a provision is not a guaranty by the State, running with all notes issued 
before its repeal. Its repeal impairs the obligation of no contract between the 
State and any holders of said notes, except bona fide holders of such of the same 
as were lawfully issued, and were received by said holders before said repeal. — 
Furman v. Nichol, 3 Coldwell, 432. : 

6. Acts of the Confederate Congress, which revoked all exemptions previously 
granted, and subjected to military service those persons who had furnished sub- 
stitutes under former laws, held not to be unconstitutional, but to be within the 
scope of the powers and duties of the general government (STone, J., dissent- 
ing). — Ex parte Tate, 39 Ala. n.s. 254. 

7. A steamship company, incorporated under the laws of New York, for the 
transportation of passengers and freight between New York and Brazil, and 
whose office is situated in the city of New York, is not exempted from State 
taxation on its capital, under the Constitution of the United States, on the ground 
that the whole amount is invested in steamships engaged in foreign commerce, 
and in carrying the mails under a contract with the United States. Such a tax 
does not interfere with the powers of Congress to regulate commerce. — People 
v. Comm'rs of Taxes, 48 Barb. 157. : 

8. Section 5 of the Act of Congress approved March 3, 1863, That if any suit, 
&c., be commenced against any officer, &c., for any arrest, &c., during the Rebel- 
lion, by virtue or under color of any authority derived from the President or any 
act of Congress, said suit, &c., may be removed, on defendant's petition, and 
giving sureties, to the United States Circuit Court, —held, constitutional. — 
McCormick v. Humphrey, 27 Ind. 144. 

See Corporation, 1; Stamp, 1; Stay Law. 
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ConstiTuTIONAL Law, STATE. 


1. S. was sued for a gun seized and taken away by him. He justified under 
an appointment by the Governor of the State in 1862, and a commission to take 
their guns from the citizens of a county, in accordance with an Act of the Legis- 
lature, of Nov. 18, 1861. Held, no justification. The said act was in conflict 
with the right of the citizen to bear arms, declared in the Bill of Rights, and had 
also been declared void, together with other acts of the usurped State Govern- 
ment, by an amendment to the State Constitution. — Smith v. Ishenhour, 3 Cold- 
well, 214. 

2. The discharge of a jury in a criminal case, without the consent of the 
accused, after ample time spent in deliberation, because of their inability to agree 
upon a verdict, does not entitle the defendant to his discharge. — Shaffer v. The 
State, 27 Ind. 131. 

3. The Speaker of the House of Representatives decided that a bill was lost 
under his construction of the number of votes required by the Constitution, and 
was sustained by the House on appeal. A mandamus, applied for by a member, 
to compel the Speaker to send the bill to the Senate, was refused. — Ex parte 
Echols, 39 Ala. N.s. 696. ; 

See Municrpat Corporation, 1; Stay Law; VENUE. 


Contract. 
. 1, The law will not imply a promise to pay for board and services, as among 
members of the same family, when they are living together as one household, and 
nothing else appears. — Wilcox v. Wilcox, 48 Barb. 327. 

2. Defendants had constructed a railroad from their coal mines, to connect 
with the navigation of another company, and notoriously depended on this route 
for the transportation of their coal. A sudden flood destroyed said navigation, 
and made it impossible for defendants to deliver coal, as agreed by the contract 
on which they were sued. In said contract it was also agreed that plaintiffs 
should pay any advance on freight occurring on or before July 1. Held, that 
defendants were not liable for delay caused by an act of God, and that, July 1 
having passed before it was possible to resume delivery, an offer to furnish said 
coal at the advanced rate of freight, if made and refused, was a sufficient compli- 
ance with the contract by the defendants. — Lovering v. Buck Mountain Coal Co., 
54 Penn. St. 291. 

3. A written contract was made to sell corn, ‘‘ex boats Spencer and Galt.” 
Evidence was of a custom to designate the boats for purpose solely of fixing 
quantity and quality. Held, that it was admissible, and, being admitted, showed 
that the contract was not for a specific cargo, but for so much corn of such a 
quality. — Hay v. Leigh, 48 Barb. 393. 

4. Land was sold for a specified sum, with the condition, that, if the buyer 
should realize a certain other sum, or any sum within certain limits, ‘‘ that I may 
sell said land for,” he should pay $500 more to the seller. The buyer was 
offered more than said last-named sum, and refused. The land was bought by 
him on speculation, not for investment. Held, that the defendant was only liable 
in case of an actual sale. — Lorillard v. Silver, 36 N.Y. 578. 

See ConstiruTIoNnaL Law, 2-4; Fraups, Statute or; ILLEGAL Contract ; 
Sate; Stamp, 5,6; 2; Venpor’s Lien, 2 


Conversion. —See Lega, TenpER, 2; PARTNERSHIP. 
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CorPORATION. 


Legislative alterations in the charter of a private corporation, in matters 
merely auxiliary to the purposes of its creation, are binding when accepted by a 
majority of the corporators. A radical change must be accepted unanimously, to 
be binding. — Woodfork v. Union Bank, 3 Coldwell, 488. 

A corporation, acting under a charter, and before the expiration of the 
same, accepting a new one, may still act under the former, or partly under both, 
—Ib. 

See Carrrer; Master anp Servant; Municrpat Corporation; Srock; 
STOCKHOLDER. 

Coupon. 

In an action to recover the amount of coupons and interest from the time when 
they were payable, there was no averment in the affidavit of defence that the 
defendants were ready to pay at said time. Held, that interest was recover- 
able without proof of presentation for payment. — N. Penn. R.R. Co. v. Adams, 
54 Penn. St. 94. See Philadelphia & B. C. R.R. Co. v. Johnson, ib. 127. 


Covenant. — See Deep, 1. 
Croat Law.—See Atrempts To Commit Orrences ; CoNnrEssion; Con- 
STITUTIONAL Law, State, 2; Murper; PotyGamy; Siavery, 3; VENvE. 


Custom. 


A witness called to prove a custom is admissible, although he only swears to 
his belief, and not to his knowledge, of the custom. — Hamilton v. Nickerson, 13 
Allen, 351. 

So is one who states that his knowledge of the custom is derived from his own 
business, which he had followed for a long time. — Jb. 

See Contract, 3; Fraups, SratuTe oF, 4. 


DaMaGEs. 


1. When a loss of cargo for which the carrier is responsible occurs at the port 
where it is laden, and before the voyage begins, the carrier is liable for its value 
at such port. But when the loss happens after the voyage has been begun, he is 
liable for the value on board ship at the port of delivery, before payment of duties, 
and less the freight. — Krohn v. Oechs, 48 Barb. 127. 

2. If a common carrier unreasonably delays to transport and deliver goods in- 
trusted to him for carriage, and their market value falls meanwhile, the measure 
of damages in an action against him is the difference between their market value 
at the time when and place where they ought to have been delivered, and their | 
market value at that place on the day when they are delivered, although there 
is no contract to deliver them within any certain time, and the goods are not 
intended to be used for any special purpose at any certain time, and the carrier 
finally delivers them in the same condition as when they were received by him. 
— Cutting v. Grand Trunk R. Co., 13 Allen, 381. 

3. B. sold W. two mules and a colt for $75. A third party showed a superior 
title to the colt, and recovered it in replevin. Held, that the measure of damages 
on the vendor's warranty of title was the value of the colt at the time he was 
replevied, and reasonable costs of defence of title. — Brown v. Woods, 3 Cold- 
well, 182. 
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4. In an action for breach of the warranty of title to a chattel, the measure of 
damages is the difference in value between what the defendants did convey and 
that which they covenanted that they conveyed, although the plaintiffs have not 
been disturbed in their possession. — Grose v. Hennessey, 13 Allen, 389. 

See Insurance, 2; Maricious Prosecution. 


DEDICATION. 


To establish a common-law dedication, neither a deed nor adverse possession 
for twenty years is necessary. The right of the public rests upon the use of the 
land, with the assent of the owner, for such a length of time that the public ac- 
commodation and private rights might be materially affected by an interruption 
of the enjoyment. The length of the enjoyment may be considered by the jury 
as evidence of dedication and acceptance. — Case v. Favier, 12 Minn. 89. See 
Wilder v. St. Paul, ib. 192. 


DEED. 


1. The words, ‘‘ grant, bargain, and sell,” in a conveyance with covenant of 
warranty against parties claiming under the grantor, and no others, import a 
covenant of seisin or title distinct from the warranties, and make the grantor an 
incompetent witness in a suit against the grantee, involving the title. — Branch v. 
Mitchell, 24 Ark. 431. 

2. The plaintiff conveyed certain lots of land, describing them solely by their 
numbers on a recorded plan and by a reference to said plan. A portion of the 
plaintiff’s land bounded on three sides by said lots, and over which land was the 
only approach to the same, was designated ‘* Park” on said plan. Defendants 
bought said lots, and claimed to have thereby acquired title to the land marked 
“Park.” Held, that they had done so. The clear intent, in laying out said land, 
was to afford access to the lots, i.e., a passage-way. The grant of a lot, there- 
fore, carried to the centre of the way (Hunt and ScruGcuam, JJ., dissenting).— 
Perrinyv. N. ¥. C. R.R. Co., 36 N.Y. 120. 

3. A grant by a town or other public authority of land ‘‘ bounded with” a 
street previously laid out on the land of said town, carries to the middle of the 
street, in the absence of words manifesting a contrary intent. Jt seems, that 
when the legal and ordinary meaning of the word designating the bound includes 
the title in the land of which said bound has been made part, as a house, a wharf, 
&c., the side of the bound is the limit of the grant; but when said word is ordi- 
narily used as defining a boundary, and not as describing a title in fee, when it 
does not naturally include the earth as far down as the grantor owns, and yet the 
object described has width, as a way, a river, a fence, a tree, or a stake and 
stones, then the grant extends to the centre of the bound. — City of Boston v. 
Richardson, 13 Allen, 146. 

4. The grantor in several deeds gave them to a third person, with directions 
to hand them, after the grantor’s death, to the persons to whom they were made, 
or have the deeds of such as might be minors recorded: they were so handed 
over, and recorded respectively. Held, that the delivery was perfect. — Stephens 
v. Huss, 54 Penn. St. 20. 

See EstopreL; Evivence, 1; Huspanp anp WIFE. 


De.ivery. — See Deep, 4; Fraups, Stature or, 3, 4; Saez, 1-3. 
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Downatio Causa Mortis. 


A certificate of deposit may well pass by delivery without indorsement, by way 
of a donatio causa mortis. — Westerlo v. De Witt, 36 N.Y. 340. 


Dower. 

A statute of Indiana, substantially repeating St. Westminster, 2, provided 
that ‘‘ Ifa wife shall have left her husband, and shall be living, at the time of his 
death, in adultery,” she shall be barred of her dower. A woman in said State 
was left by her husband, and four years after, being informed and believing that 
he was dead, married another man. She learned later that her first husband was 
alive, but continued to live with the other man, as before, until the death of the 
husband. Held, that her claim for dower out of the former husband's estate 
was not barred, as she had not left him. — Shaffer v. Richardson, 27 Ind, 
122. 

See Erection; Morreaces, 1. 

EasSEMENT. 

1. An action on the case lies, and is the proper remedy in favor of one tenant 
in common of a party wall against his co-tenant for an injury to the wall, and to 
the plaintiff's house, of which it formed part, caused by the negligent manner in 
which the defendant made an excavation on his own lot. — Moody v. McClelland, 
39 Ala. N.s. 45. 

2. The selectmen of a town built a culvert across a highway, for the purpose 
of draining the surface water from the same. Said culvert discharged the water 
on land of the defendant, who thereupon built a dam on his own land, which 
caused said water to overflow said highway and injure the same. Held, that the 
defendant's act was lawful. The public, who have only an easement in a high- 
way, have no greater rights, as against adjoining owners, than if they had the 
fee. And, as against an adjoining owner in fee, the defendant had a right to 
build a structure on his own land high enough to prevent surface water from 
coming upon it from the adjoining land. — Inhabitants of Franklin vy. Fisk, 13 
Allen, 211. 

8. The owner of land adjoining an ancient highway cannot maintain an action 
against the town, which is bound to keep said way in repair, for the acts of the 
town officers in so constructing water bars within the limits of said way as to 
cause surface water to flow in large quantities upon said land, to the plaintiff's. 
injury. — Turner v. Inhabitants of Dartmouth, 13 Allen, 291. 


ELECTION. 

The fact, that a widow has elected to take the provision made for her by her 
husband’s will, and still retains the property which she has received by virtue of 
her said election, is available in bar of her claim of dower in an action at law.— 
Adams v. Adams, 39 Ala. N.s. 274. 


EmancipaTIon. — See SLavery, 1, 2. 


ENLISTMENT. 


The Acts of Congress, of February, 1862, and February and July, 1864, pro- 
vide a mode by which persons improperly enlisted may be discharged by the 


on 


= 
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Secretary of War, and are an assumption by the United States of a jurisdiction 
which is exclusive of the State courts (Leonarp, J., dissenting). — Matter of 
0’Connor, 48 Barb. 258. 


Equity. — See Britt or Review; Insgunction; PartNersuip. 


Escrow. 


Parties signed a bond as sureties for the obligor, and delivered it to him as an 
escrow, to be held by him until he procured the signature of two other persons 
named. There was nothing on the face of the bond indicating that others were 
to sign it, and it was delivered to the obligees without the signatures, but with- 
out knowledge on their part of the obligor’s agreement. Held, that the sureties 
were bound. — Webb v. Baird, 27 Ind. 368. 


EstToprPe.. 


Land was conveyed to a married woman by a deed containing a covenant on 
her part for herself, her heirs, and assigns to pay a certain ground rent. Said 
land was conveyed to defendant below. Held, that he took it subject to the pay- 
ment of the rent. He was estopped from denying the competency of the party 
through whom his title was derived. — Cowton v. Wickersham, 54 Penn. St. 302. 


1. Evidence that a subsequent deed was made with intent to defraud the 
grantor’s creditors is admissible, to show that a previous deed between the same 
parties was made with that intent, if upon the whole evidence both deeds appear 
to have been parts of the same transaction. — Lynde v. McGregor, 13 Allen, 172. 

2. The certificate of discharge issued to a soldier of the United States, on his 
muster out, is legal evidence of the fact of such discharge. — Board of Comm. of 
Adams C’y v. Mertz, 27 Ind. 103. 

3. In an action for slander in charging the plaintiff with perjury, the defendant 
was allowed, under objection, to introduce evidence of the plaintiff's general 
character. In his charge, the judge withdrew from the jury all that part of the 
evidence, except such as impeached the plaintiff's character for veracity. After 
verdict of $1 for plaintiff, he appealed. Held, the judge might withdraw evi- 
dence at any time before verdict, with equal effect to its exclusion in the first 
place. — Birchfield v. Russell, 3 Coldwell, 228. 

See Bris anp Notes, 11; Carrier; Conression; Contract, 3; Cus- 
ToM; Fraups, §TaTUTE OF, 2, 4; GARNISHEE; RaiLroap, 1; Sup. 


EXEcUTOR AND ADMINISTRATOR. 


1. When the same person becomes a second time the administrator of a dece- 
dent’s estate, moneys received by him during the first administration, and not 
shown to have been wasted or converted, are presumed to remain in his hands at 
the time of his second appointment, and the sureties on his second bond are 
responsible for them. — Whitworth’s Distributees v. Oliver, 39 Ala. N.s. 286. 

2. In an action by an administrator, on a promissory note made to him for 
property purchased of him after his intestate’s death from the effects of the latter, 
a debt due the defendant from the intestate during his lifetime, cannot be set off. 
— Dayhuff v. Dayhuff, 27 Ind. 158. 


VOL. Il. 45 
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8. A Massachusetts executor took out ancillary administration in another 
State. The decree of the judge of probate in the latter State allowed a claim of 
the administrator against the estate, and found a balance due to him over and 
above the assets then coming to his hands. It was urged, that said decree was 
conclusive in Massachusetts. Held, not so, and the claim was disallowed. —Ela 
v. Edwards, 13 Allen, 48. 

See Limitations, STATUTE oF, 3. 


Exemption. — See ConsTITUTIONAL Law, 4. 
Ex Post Facro Law. — See ConstirutTionat Law, 1-3. 


Factor. 

1. Hay was consigned from Maine to New Orleans in 1864. The military 
authorities of the United States bought a part for cash, and seized the remainder, 
and then refused to pay for any of it except in Government certificates of indebt- 
edness (bearing interest), to be taken at par. The consignees, in good faith, 
and according to the custom of factors at New Orleans at that time, but without 
notice to the consignors, accepted said certificates, and sold them at once at a 
discount of seven per cent, the market rate. Held, that the consignees were not 
liable for the discount. A factor has an implied authority to exercise his dis- 
cretion in an unforeseen emergency. — Greenleaf’ v. Moody, 13 Allen, 363. 

2. A factor received goods to sell, on which he made advances. Said goods 
were attached in his hands by creditors of his principal. The value of the goods 
was falling, and they were afterwards sold by him. Held, that the power to sell 
was not arrested by the attachment, and that the factor was only liable for the 
excess of the value of the goods, at the time of the sale, over his claims and ad- 
vances prior to the attachment. — Baugh v. Kirkpatrick, 54 Penn. St. 84. 

3. A commission merchant received goods for sale, and sold the same. In 
defence to an action brought against him by his principal for the proceeds, he set 
up outstanding equities in third parties. In this he acted of his own motion, and 
he did not pay the money to either party nor into court, nor attempt to cause 
the parties to interplead. Held, no defence, and irrelevant. — Aubery v. Fiske, 
36 N.Y. 47. 


Ferry Boat. —See NEGLIGENCE, 4. 
ForeIGN ATTACHMENT. — See GARNISHEE. 
Fraup.— See Bona Five Purcnaser; Eviwence, 1; Contract, 2. 


Fraups, STATUTE OF. 


1. A party verbally guaranteed another’s debt, at his request, to a third party, 
who thereupon gave credit to the principal debtor. The guarantor paid the debt 
when it was due, and claimed the amount of his principal. Held, that the Stat- 
ute of Frauds was no defence. The provision of that statute is for the benefit of 
the guarantor exclusively. — Beal v. Brown, 13 Allen, 114. 

2. In an action against the defendant for goods delivered to a third party, the 
defence was the Statute of Frauds. Evidence was, that said goods were charged 
to said third party in the plaintiff’s books, and that an action had been brought 
against him for their value. Held, that this, though strong, was not conclusive 
evidence that some credit had been given to said third party. If the credit was 
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not given to the defendant exclusively, he was not liable on his oral promise. — 
Swift v. Pierce, 13 Allen, 136. 

3. The defendant requested the plaintiff to go to a distant town, and survey 
out 50,000 feet of boards for him, saying that the vessel that was to take them 
would be there before the plaintiff. There was no agreement as to price or for 
credit. The plaintiff surveyed out the boards, i.e., separated and placed them 
on the caplog of the wharf; he marked them with defendant's name, and left 


them, ordering his men to deliver said boards on the vessel when it arrived. 


The vessel did not arrive. The wharf was not a place of deposit, and goods left 
there must be immediately removed. Held, that there was no acceptance by 
defendant sufficient to take the case out of the Statute of Frauds. — Howard v. 
Borden, 13 Allen, 299. 

4. In an action for the price of hides, the plaintiff proved that defendants had 
accepted a bill of sale of the same, and an order for them on the warehouseman 
with whom they were stored in New York. Notice of said order did not appear 
to have been given to said warehouseman. The bill of sale, while in defendants’ 
possession, was stamped with their name and the date; but the purpose of this 
did not appear, and the bill remained in their possession until the trial. Held, 
that there was neither a delivery nor a memorandum sufficient under the Statute 
of Frauds. 

An entry in the broker’s books, signed by his clerk, was also proved. It 
varied from the real contract in omitting that the hides were sold subject to 
defendants’ approval. To meet the variance, one witness was offered to prove a 
custom to sell subject to approval of purchaser or a public inspector, and that the 
sale was deemed complete if the goods were not objected to within a limited time. 
Held, that the entry was insufficient, and the evidence inadmissible. — Boardman 
v. Spooner, 13 Allen, 353. 

See Partition; TELEGRAPH, 2. 


GaARNISHEE. 


In an action on negotiable notes given to an insurance company for premiums, 
brought by an indorsee against the maker, the defendant offered evidence of a 
foreign attachment against the insurance company, in which the debts due by said 
notes were attached in his hands, and a judgment recovered against him as gar- 
nishee, which he had paid. Held, that the evidence was inadmissible as res inter 
alios acta. — Flanagan v. Mechanics’ Bank, 54 Penn. St. 398. Contra Ross v. 
Pitts, 39 Ala. n.s. 606. 

See Factor, 2. 


Gotp. — See Broker, 2; LeGat TENDER. 


Grant. 


The owners of lands along the line of a contemplated gravel road executed a 
writing, giving to the gravel road company the right to enter upon their lands 
anywhere within a mile of said road, on either side thereof, and dig and remove 
so much gravel as said company might choose for the construction of the said 
road. Held, that this was not a license, but a grant, and therefore irrevocable. 
— Bracken v. Rushville & V. Gravel R. Co., 27 Ind. 346. 
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GUARANTOR. 

In consideration that the plaintiff would forbear to eject a tenant, and would 
restore him to the relation of tenant at will, the defendant guaranteed in writing 
that said tenant should pay $3 rent per week in advance, also $1 per week for 
back rent, until the sum was paid. Afterwards, at the defendant's request, the 
plaintiff ejected said tenant. Held (by a majority of the court). that under the 
circumstances it was not necessary to prove a formal demand on said tenant, and 
a refusal’ by him, or notice of such demand and refusal to the defendant. To 
charge a guarantor a demand on the principal contractor need not be proved, 
except where the demand was necessary to establish his default. — Vinal y, 
Richardson, 13 Allen, 521. See Killian v. Ashley, 24 Ark. 511. 

See Bits anv Notes, 7; ConstirutTionaL Law, 3; Fraups, Stature or, 1, 

Higuway.—See Way. 


HusBanD AND WIFE. 


Land was conveyed to a husband and wife jointly. Afterwards the husband 
made a deed purporting to convey said land, the wife joining *‘ in token of her 
relinquishment of all right of dower in the premises, and of her free consent 
thereto,” but not joining in the granting part. The wife survived the husband. 
Held, that, on the death of the husband, the wife became the sole owner of said 
land, and that she had not been divested of her estate by the said deed or by 
estoppel. — Wales v. Coffin, 13 Allen, 213. 

See EstopreL; Morreacs, 1. 


ILLEGAL CoNnTRACT. 


1. A covenant in partnership articles never to set up or carry on the trade of 
manufacturing and selling shoe-cutters at any place within the Commonwealth 
of Massachusetts, made by one citizen of the State to another, in consideration of 
the partnership and of the latter’s instructing him in said trade, held void as in 
restraint of trade, though said business can only be carried on by one who has 
been instructed in it, and although at the time of the agreement it was con- 
fined to the plaintiff and three other parties. — Taylor v. Blanchard, 13 Allen, 
370. ; 

2. A contract made without consideration, for the purpose of defrauding credi- 
tors, cannot have a partial validity given to it by subsequent partial payments. 
As long as any part of the fraudulent purpose remains, it vitiates the whole. — 
Lynde v. McGregor, 13 Allen, 172. 

3. Defendant employed plaintiff as an agent to sell vessel to the Government 
during the war. At the time of the employment, defendant said, ‘‘ You are 
acquainted with the Republican members of the administration?” Plaintiff re- 
plied that he was acquainted with some, and had friends who could introduce 
him to others, and who could aid him. Held, that the mere fact that the defend- 
ant was induced to employ plaintiff because of his political acquaintance did 
not make the contract void as against public policy. — Tool Co. v. Norris, 2 
Wallace, 45, disapproved (Grover, J., dissenting), see p. 682. Lyon v. 
Mitchell, 36 N.Y. 235. 

See anp Notes, 6; ConrepERATE Money, 1-3. 


InpictMENT. — See Po.yGamy. 
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INJUNCTION. 


1. A court of equity cannot be invoked to prevent the performance of politi- 
cal duties like those of officers of registration for election districts. The wilful, 
fraudulent, or corrupt refusal of a vote by judges of election, or a like denial of 
registration by the officers appointed to register votes, can be adequately com- 
pensated for in damages at law, and a writ of injunction will not be granted. — 
Hardesty v. Taft, 23 Md. 512. 

2. A bill for an injunction alleged that the defendant was about to seize and 
sell property under an execution against third persons. That said property be- 
longed bona fide to the complainant, and constituted his stock in trade. That 
the consequences of permitting said property to be seized and sold would be to 
destroy the complainant’s trade, credit, and business as a merchant; and that 
any damages which a court of law would allow for the trespass would be inade- 
quate. The injunction was granted to prevent apprehended damage, for which 
there was no adequate remedy at law (Bowie, C:J., dissenting). — McCreery 
y. Sutherland, 23 Md. 471. Ace. Watson v. Sutherland, 5 Wallace, 74. 

3. A judgment obtained in violation of an existing injunction is void, and 
proceedings to collect such a judgment may be enjoined. — Collins v. Fraiser, 
27 Ind. 477. 

See Borromry, 2. 


INSURANCE. 


1. An agent authorized to take applications for insurance filled one out for 
the plaintiff, which the latter had signed in blank. The plaintiff gave all proper 
information, but the application contained a material misstatement. It was 
argued that the agent was acting for the assured in filling up the application, 
and that the defendants were discharged by the false warranty. Held, that the 
defendants were liable. The agent was engaged in taking the application when 
filling it up, it being only inchoate when handed to him signed in blank (GRovER, 
J., dissenting). — Rowley v. The Empire Ins. Co., 36 N.Y. 550. 

2. A common carrier has an insurable interest in goods in his chargg to the 
extent of their value. In case of loss, the measure of damages is the value 
of the goods at the time of loss. — Savage v. The Corn Exchange Ins. Oo., 36 N.Y. 
655. 

3. A time policy contained a warranty not to use a certain river. Injuries 
were sustained by the insured vessel while entering a port within the terms of 
said policy. A cargo was there taken for a place on the prohibited river, and 
further injuries were sustained on leaving said port and before arriving at said 
river. Held, that the insurers were liable. A time policy is not avoided by a 
mere intention to break a warranty, but only during the actual breach. — Bearns 
v. Columbian Ins. Co., 48 Barb. 445. 

4. But a time policy containing a warranty not to use certain ports except 
between May 15 and Aug. 15, was held not to cover a loss on a voyage 
begun Sept. 24, expressly for one of said ports, although occurring before said 
port was reached (Leonarp, J., dissenting).— Snow v. Columbian Ins. Co., 
48 Barb. 469. 

5. The policy of insurance declared on contained a proviso to the effect, that, 
if any specific parcel of goods should, at the time of the fire, be insured in that 
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or any other office, said policy should ‘‘ not extend to cover the same, excepting 
only so far as relates to any excess of value beyond the amount of such specified 
insurance, . . . which said excess is declared to be under the protection of this 
policy, and subject to average as aforesaid.” Goods covered by said policy were 
burned, with a loss of $274,192. There was also a specific insurance on said 
goods to the value of $324,192. This action was brought to recover a pro rata 
amount of the loss in proportion to the amount insured. Held, that the defend- 
ants were only liable for a loss over and above the amount of the specific insur- 
ance. — Fairchild vy. Liverpool & L. F. & L. Ins. Co., 48 Barb. 420. 

6. A policy of insurance contained a condition, that, in case of loss, it should 
be optional with the insurers to rebuild or repair the building, giving notice of 
their intention so to do, within thirty days after having received the preliminary 
proof of loss. The building insured was burned, and the plaintiff at once 
begun to build a different kind of building from that destroyed. Within the 
said thirty days the defendants gave notice of their election to rebuild. The 
plaintiff refused to allow them to do so, finished the building himself, and sued for 
the value of the property destroyed. It was argued that plaintiff's said refusal 
only subjected him to the loss of interest; and that at most the defendants could 
only reduce damages by showing that they could have rebuilt for less than the 
sum insured. Held, that the plaintiff could not recover. The contract, by the 
defendant’s election, became a contract to build simply, as if there had been no 
insurance; and the plaintiff had by his own act prevented the defendants from 
performing it. — Beals v. Home Ins. Co., 36 N.Y. 522. 

7. The defendants insured the plaintiff on a stock of goods such as are usually 
kept in country stores. A printed clause in the policy made it void while cer- 
tain articles specified as hazardous were stored on the premises ; among others, 
turpentine and gunpowder. These articles are usually kept in country stores, 
and were kept by the plaintiff. Held, that the defendants were liable. The 
written clause governed the printed. — Pindar v. King’s County F. Ins. Co., 
36 N.Y. 648. 

8. A policy of life insurance contained a proviso, that, if the insured should 
die ‘‘in the known violation of any law of these States,” said policy should be 
void. The insured was shot by a party whom he had previously struck. Held, 
that if the blow amounted to an assault, and the shooting was a part of the same 
continuous transaction, and took place in consequence of said assault, the policy 
was void. By a majority of the court, it is not essential that the deceased should 
have had reason to believe that his criminal act might expose his life to danger. 
— Cluff v. Mut. Benefit L. Ins. Co., 13 Allen, 308. 


INTEREST. 


Interest due at the maturity of certain overdue notes was added to the prin- 
cipal, and interest calculated on the aggregate up to time of decree. Held, 


erroneous. Interest on interest is not allowed. — Union Bank v. Williams, 
8 Coldwell, 579. 


See Conriict or Laws; Couron; Leaacy. 


InTeRNaL REVENUE. 
By section 94 of Act of Congress of June 30, 1864, a duty of two dollars per 
ton is laid on pig iron, and three dollars on railroad iron, with the proviso that 


i 
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iron advanced beyond pig iron, &c., on which no duty has been paid as pig 
iron, &c., shall pay in addition three dollars per ton. The meaning is, that 
pig iron shall pay two dollars; railroad iron made of pig iron which has paid 
duty, three dollars; and railroad iron made of pig iron which has not paid 
duty, six dollars. By the same section, pig iron is taxable if ‘used by the 
manufacturers thereof.” A manufacturer uses his pig iron when he advances it 
into railroad iron. — P. & R. R.R. Co. v. Waterman, 54 Penn. St. 337. 
See Sramp. 
Joint Promisors anp Joint Tortreasors. — See RELEASE. 
JupDGMENT. —See Iysuncrion, 3. 


Jurispiction. —See ApMiraLty; ENLIstMENT; SratTuTes oF UNITED 
States, 2. 


Jury.—See ConstirutionaL Law, Strate, 2. 


Leaacy. 


When a sum is left in trust, with direction that the interest and income thereof 
be applied to the use of a person, such person is entitled to interest from the 
death of the testator, and this although the amount of the legacy is not clearly 
known at the testator’s death (Grover, J., dissenting). — Cooke v. Meeker, 
86 N.Y. 15. 


LeGat TENDER. 


1. A ground rent deed contained a covenant to pay ‘‘ the yearly rent or sum 
of thirty-two Spanish milled dollars, weighing seventeen pennyweights and six 


grains at least, on the 1st day of May, in each and every year thereafter, for 
ever.” The date of said covenant was June 25, 1794. Held, that the rent re- 
served was solvable in a commodity of a certain description and weight, and 
that the covenantee was entitled to its actual value in legal tender. — Christ 
Church Hospital v. Fuechsel, 54 Penn. St. 71. 

2. A bailee who had received American and foreign gold coins on special deposit, 
to be redelivered on demand, sold them at a premium, and failed so to redeliver. 
Held, that he was liable for the value of the converted coin, and that this might 
be estimated in legal tender notes. — Bank of the State v. Burton, 27 Ind. 426. 

8. A. being indebted to B. upon a promissory note for $1,000, payable in 
gold, paid $1,000 in legal tender notes, and executed another note to B. for one- 
half of the difference between the value of the legal tender notes and the gold. 
Held, that there was no consideration for the last note.— Turner v. Young, 
27 Ind. 373. 

4, A promise to pay a certain number of dollars ‘in specie or its equivalent,” 
is satisfied by payment in legal tender notes. —Jones v. Smith, 48 Barb. 552. 

Lex Locit.—See Conruicr or Laws. 
Lipset. — See SLANDER. 
License. —See Grant. 


Lien. —See Botromry, 2; VENDoR’s Lien. 


Lonrations, STATUTE OF. 
1. When a new Statute of Limitations is enacted, it will be taken to be pro- 
spective in its operation, and to apply to causes of action occurring thereafter, 
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not to those existing at its passage, in the absence of language in the statute 
compelling a contrary construction ; and all causes of action existing at the time 
of the new act are governed, as to the length of time necessary to constitute the 
bar, by the old law, and not by the new. — Trapnall v. Burton, 24 Ark. 371. 

2. To assumpsit on a promissory note the Statute of Limitations was pleaded, 
The plaintiff replied, that, after the cause of action accrued, to wit, from October, 
1861, to October, 1865, the courts of the county were closed by reason of the 
civil war, and that he brought his action within five years after said courts were 
opened. A demurrer to the replication was sustained. Such an exception to 
the operation of the statute not having been made therein, the court could not 
insert it. — Bennett v. Worthington, 24 Ark. 487. 

3. A promissory note was barred by the Statute of Limitations during the 
maker’s lifetime. After his death, an indorsement of part payment was made 
thereon, which was shown to be in the handwriting of the maker’s administrator, 
but which was not signed by him. Held, that this was not a new promise 
within the statute, and that the part payment did not revive the claim against the 
estate. Qucre, whether the executor in the.above case could have revived the 


claim even by an express promise (Grover and Hunt, JJ., dissenting).— 
McLaren v. McMartin, 36 N.Y. 88. 


Mauicious PRosEcurTION. 


Tn an action for a malicious prosecution of the plaintiff for perjury, it cannot 
be shown by the defendant, in mitigation of damages, that the plaintiff had made 
a similar complaint against him. — Bliss v. Franklin, 13 Allen, 244. 


Manpamvus. 


The Supreme Court of Tennessee has only appellate jurisdiction. The code 
provides, that, ‘* the facts of the case being fairly stated in the bill of exceptions, 
the circuit judge sHall sign the same, which thereupon becomes a part of the 
record of the cause.” A circuit judge having declared that he would sign no 
bill of exceptions in this cause, an alternative mandamus was issued to compel 
him. — State v. Hall, 3 Coldwell, 255. 

See ConstiruTionaL Law, Strate, 3. 


Marriep Woman. — See Estopre.; Huspanp anD Wire; Morraaae, 1. 


Master. 


The plaintiff being asked to take charge of a vessel by the defendant, in 
order not to be liable to be turned out at any moment, at the defendant's sug- 
gestion purchased one quarter interest in her from her former master, and 
took command. Defendant owned the other three-quarters, and subsequently 
removed plaintiff. Held, that a master of a vessel, having an interest therein, 
1s liable to be removed by a majority in interest of the owners of such ves- 
sel; that there is in law no right to command a vessel attaching to stock in the 
same owned by the master thereof; and that such stock has not, therefore, any 
other value than an equal amount of stock purchased or owned by any other 
party. — Ward v. Ruckman, 36 N.Y. 26. 

See Borromry, 2. 


| 

| 
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MAsTEeR AND SERVANT. 


1. Subordinate servants of a railroad company, injured by the negligence 
of a servant of superior grade, —e.g., a laborer, injured by the negligence of 
the superintendent of the road in starting a train at an unusual time, —can 
recover of said company. — Haynes v. East Tenn. & Ga. R.R., 3 Coldwell, 222. 

2. A flagman employed by a railroad corporation was an habitual drunkard, 
and was usually intrusted with the management of a switch, which by the rules 
of the company it was the duty of another person to manage. These facts were, 
or by the use of due care might have been, known to the officers of the corpora- 
tion. The flagman, through intoxication, failed properly to adjust said switch, 
in consequence of which a fellow-servant was injured. Held, that the corpora- 
tion were liable for the injury, and this although they employed a special agent 
to hire and superintend servants, who must have been negligent to have kept the 
flagman in said employment. — Gilman v. Eastern R.R. Co., 13 Allen, 433. 

See Parent anp CHILD. 

Measure or DamaGes. — See Damaces. 
Miuirary Governor. — See Municrpat Corporation, 1. 


Miuitary Law. — See Murper. 


MortTGaGeE. 


1. A woman, having an inchoate right of dower in an equity of redemption, 
is entitled to redeem the premises from a mortgage in which she joined with her 


husband to release dower. — Davis v. Wetherell, 13 Allen, 60. 

2. Coupon bonds issued by defendants, with interest at six per cent, were 
secured by mortgage containing a proviso that payment should be “ without any 
deduction, defaleation, or abatement for any taxes, charges, or assessments what- 
soever.” Defendants claimed the right to deduct from said interest the State 
and United States taxes on the coupons. Held, that they could. Said proviso, 
which occurs in the common form of all mortgages, refers only to taxes on the 
land mortgaged, not to those on the debt secured. The United States tax is a 
tax on the debt, and not on the debtor. The defendants are made agents to col- 
lect the tax; but the burden is imposed on the bondholder. — Clopton v. Phila- 
delphia & R. R.R. Co., 54 Penn. St. 356. 

3. A mortgagee transferred his mortgage deed to a third party to secure a 
debt due to the latter from the mortgagee, but nothing was said about the mort- 
gage bond. Held, that the transfer was a nullity. A mortgage is only an inci- 
dent to the debt secured by it, and can only pass by the transfer of such debt ; 
and in this case there was no evidence of intent to transfer the bond (Hunt and 
Grover, JJ., dissenting). — Merritt v. Bartholick, 36 N.Y. 44. 


Monicrpat CorPoRATION. 

1. The mayor and council of Nashville, appointed by A. J., military Governor 
of Tennessee, imposed a tax for municipal purposes. The real estate of the 
appellant was in the possession of the military forces of the United States during 
the time for which it was taxed. Held, that the powers assumed by A. J. and 
the municipal authorities were constitutional, and that the tax was lawfully 
assessed; that the tax having been levied for civil purposes under the laws 
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officers having been recognized in the amended State Constitution as legally 
holding office after the end of the war, said tax was a subsisting debt not 
discharged by the end of the war. Nor was the appellant's liability affected 
by the said occupation of his property, although he might have a claim of indem- 
nity against the United States. The rights of the municipal corporation to its 
taxes are not varied by casualties to the property taxed. — Rutledge v. Fogg, 
3 Coldwell, 554. 

2. By the charter of the city of Syracuse, the mayor and common council 
were authorized and directed to construct sewers through the city, and to keep 
them in repair. They accepted and entered on the performance of that duty, 
assessing the expense on the property benefited thereby. Held, that, in perform- 
ing such duties, municipal corporations act ministerially, and are bound to exer- 
cise the needful diligence. If property is injured by their negligence in that 
respect, the owner may recover damages. — Barton v. City of Syracuse, 36 N.Y. 
54, 


3. A municipal corporation is not liable for the tortious acts of its officers. — 
Pesterfield v. Vickers, 3 Coldwell, 205. 


Morper. 

Plaintiff in error was a private soldier, and in June, 1865, was detailed by his 
superior officer as one of a scouting party. A lieutenant and ten men were 
added to the party on the march. Some of the soldiers of the party shot a man, 
and the plaintiff in error was indicted and convicted of murder in the second 
degree. Held, that, the proof being unsatisfactory that the plaintiff aided or 
abetted in the unlawful act of killing, his presence did not make him criminally 
liable. The detail was, on its face, a lawful order, and the soldier had no right 


to inquire of the officer the purpose of the detail. — Riggs v. The State, 3 Cold- 
well, 85. 


See Stavery, 3. 


Morvat Crepit. — See SEtT-OFF. 


Natrona Bank. 
The shares in national banks have been by express provision, in Stat. U.S. 


June 3, 1864, § 41, left open to State taxation as a part of the personal estate of 
the holder. — Mintzer v. Montgomery, 54 Penn. St. 139. 


NEGLIGENCE. 

1. A child seven years old, while on a railway track, unattended, was killed 
by atrain. Held, that this was such negligence on the part of his parents as to 
prevent a recovery for the death, it not having been caused wilfully. — Pitts- 
burgh F., W., & C. R. Co. v. Vining, 27 Ind. 513. 

2. The deceased was compelled by the conductor of the defendants to stand 
upon the platform of a crowded car, and while there was thrown from the car by 
another passenger getting off in haste and carelessly, and was killed. Held, that 
the defendants were liable for his death. The wrongful act of a third party did 


not excuse the defendants’ wrong. — Sheridan v. B. & N. R.R. Co., 36 N.Y. 39. 
See Clark v. Eighth Av. R.R. Co., ib. 135, 138. 


and constitution of the city, and not by way of a forced loan, and the said 
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3. A horse-car, with its inside and platform full, was stopped for the plaintiff, 
who got on and stood upon the steps, there being no room elsewhere. While 
there, he was injured. The conductor had taken his fare. Held, that the defend- 
ants were liable. The above facts rebutted any presumption of the plaintiff's 
negligence. — Clark v. Eighth Av. R.R. Co., 36 N.Y. 135. 

4. Defendants’ servant let down the chain which guarded the passage-way 
from a ferry boat to the landing, before the boat was properly secured to the 
bridge, in consequence of which act the plaintiff's leg was crushed between the 
boat and the wharf. Held, that this was negligence, for which defendants were 
liable. — Ferris v. Union Ferry Co., 36 N.Y. 312. 

See Municrpat Corporation, 2; RatLroap. 


Notice. 

A., the guardian of the minor children of B., purchased land with their money. 
The deed was expressed to be ‘in consideration of $125 paid by A., guardian 
of the minor children of B., deceased,” but ran to A., his heirs, &c., without . 
further referring to his guardianship. Held, that enough appeared to give notice 

‘of the trust to a creditor of the guardian. — Bancroft v. Consen, 13 Allen, 50. 
See Trull v. Trull, ib. 407. 
See Broker, 2; Britis anp Notes, 8-10. 


NUISANCE. 


An action was brought for a nuisance to a dwelling-house, by smells, smoke, 
and machinery. The damage sustained in her estate by the plaintiff was common 


to all others in the vicinity. Held, that this fact was no bar to her recovery. 
The principle, that special damage must be shown to give a private action for 
a public nuisance, applies to disturbances of a public right, e.g., a highway or a 
common watering place. — Wesson v. Washburn Iron Co., 13 Allen, 95. 
See EaseMEnT, 2, 3. 


Parpon. — See ConstituTIoNnaL Law, 1. 


PaRENT AND CHILD. 

A minor, who had paid his fare upon a horse-car, was injured, as he was leaving 
the same, by the negligence of the conductor. His father was dead; but his 
mother, whom he had helped support, but who since the accident had nursed 
and supported him, brought an action on the case for loss of services. Held, 
that she could not recover. In the absence of a special contract, she had no 
right to the services of her son, not being bound by law to support him. More- 
over, if she had had that right, this action was founded on the breach of a con- 
tract to which she was a stranger, and which was not made in the course of her 
business. — Fairmount & A. St. Passenger R. Co. v. Stutler, 54 Penn. St. 375... 
See Penn. R.R. Co. v. Bantom, ib. 495. 


Parot Eviwence. — See Fraups, STATUTE OF, 4. 


PaRTITION. 
A parol partition of lands was made between A. and B., which was ratified 


and acquiesced in by both parties thereto. A. gave a deed to B. of the portion 
allotted to the latter, but did not receive one in return, from accidental causes. 
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A. made improvements on his portion, however, on the faith of said partition, 
Held, that the partition was binding. Jt seems, that a parol partition, followed 
by exclusive possession of his portion by each tenant respectively, will be valid 
and binding on the parties. — Wood y. Fleet, 36 N.Y. 499. 


PARTNERSHIP. 

The real estate of a copartnership, purchased with partnership funds, and held 
for partnership purposes, is not to be treated as personalty in the settlement of 
the estate of a deceased copartner, although treated as such in equity for the 
payment of partnership debts and the adjustment of balances between the copart- 
ners. — Wilcox v. Wilcox, 13 Allen, 252. 

Part Perrormance. —See Partition. 
Party —See Easement, 1. 


Payment. —See anp Nores, 8; Certiricate or Deposit; CoNFEDERs 
ATE Money, 4, 5; LeGat TENDER, 3, 4. 


— See Brits anp Notes, 2, 3; CONFEDERATE Money, 4; Coupon, 


PLEDGE. 

A debtor transferred a note, made to him by a third person, to his creditor as 
collateral security. Said creditor was requested to collect the same, or to allow 
the debtor to do so, the latter offering to give other security for his debt. The 
former refused to do so, and, eighteen months after the maturity of the note, the 
maker failed. Evidence was offered, that said maker could have paid said note at 
the time of its maturity and for some time after, which was rejected below, as no 
special agreement by the creditor was proved to collect said note. Held, that it 
was the duty of the creditor to take active measures to collect the note, and that 
the evidence should have been admitted. The duty of a pledgee to preserve 
the property pledged applies in this case to the indebtedness, which was lost 
by the gross negligence of the creditor. — Lamberton v. Windom, 12 Minn. 232. 


PoLyGamy. 


In an indictment for polygamy, it is not necessary, when the marriage is 
alleged to have taken place in another State, to aver that such second marriage 
was unlawful in said State. — State v. Johnson, 12 Minn. 476. 


Power. — See REvocaTion. 


PRE-EMPTION. 


The right to enter land under the pre-emption law of 1834 does not depend. 


upon the fact that the land has been previously exposed to public sale. — Salt- 
marsh v. Crommelin, 39 Ala. N.S. 54. 


Principat anpD AGENT. —See Carrier; CONFEDERATE Money, 4; Factor; 


Contract, 3; Lysurance, 1; Master anp Servant; MunicipaL 
CorporaTION, 3; WarRANTY, 1. 


PrivILEGED CoMMUNICATION. — See SLANDER. 
Promissory Notre. —See Brits anp Noress. 
Protest. — See anp Notes, 8-11. 
Proximate Cause. — See Assautt AND Batrery. 


| 
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1. In an action to recover for a bridge set on fire by sparks from defendants’ 
engine, and burnt, the jury were instructed, that, if the defendants used ordinary 
care and skill in procuring a safe spark-catcher, such as are most in use in the 
country, and approved by experienced railroad operators and mechanics, they 
would not be required to use any other or greater care in respect to the character 
of the spark-catcher used by them. Having exercised such care in procuring it 
and in using it and their engine at the time of the accident, they would not be 
liable. Held, correct, The care ordinarily sufficient to avoid the danger in 
like circumstances is required. Held, further, that evidence of the spark- 
catcher in ordinary use on other lines was admissible, to show what kind was 
ordinarily safe.— Frankford & B. T. Co. v. Philadelphia & T. R.R. Co., 54 
Penn. St. 345. 

2. In an action against a railroad company for killing a cow, evidence was 
that the County Board had passed an order allowing cows, &c., to run at large ; 
and that this cow was so running, and was killed by a train on the defendants* 
road, at a crossing on a public highway ; that it was storming at the time, making 
it difficult to hear or see at any considerable distance ; that no whistle or bell 
was sounded ; and that the train was running one-fourth faster than usual. Held, 
that the defendants were not liable. They were in the lawful use of their own 
property, and the order of the county board imposed no new obligation upon 
them. — Mich. S. & N. Ind. R.R. Co. v. Fisher, 27 Ind. 96. 

See MasTER AND SERVANT; NEGLIGENCE, 1-3; ParRENT aND CHILD; 
DAY. 


RatiricaTion. — See WaRRANTY, 1. 


RELEASE. 

1. One of two joint obligors in a note under seal was sued by the obligee, and 
set up a release of the other joint obligor by the plaintiff. It was objected, that 
said release was not under seal. By the code, all contracts in writing, made 
and signed by the party to be bound, are prima facie evidence of consideration. 
Held, that, under this provision, the release was a good defence. — Evans v. Pigg, 
3 Coldwell, 395. 

2. A discharge of one joint defendant in trespass is a discharge of all. — 
Brown v. Kencheloe, 3 Coldwell, 192. 

Rent. — See Lecat TENDER, 1. 
Restraint OF TrapE. — See Contract, 1. 


REvVocATION. 

A submission, under seal, to arbitration, can only be revoked by an instru- ° 
ment under seal. — Wallis v. Carpenter, 13 Allen, 19. 

Rossery. — See BELLIGERENT RiGuts, 1. 


SaLe. 

1, A. made an executory contract for the purchase of lumber, Feb. 6, 1863. 
The vendor had contracted with B. to cut logs on the land of the latter, and have 
them sawed; each of the parties to have half the lumber manufactured. March 
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11, the vendor made a bill of sale of 80,000 feet, being his undivided half of a lot 
of lumber, situated at F.’s mill, and belonging to him under his said contract, 
The lumber was counted, paid for, and, shortly after the sale, was marked with 
defendant’s name. March 17, said lumber was levied on as the property of the 
vendor. Held, that the vendee could hold against the vendor's creditors. A 
change of possession should accompany a sale of personal property. But enough 
was done here to prevent a presumption of fraud from arising. — Long v. Knapp, 
54 Penn. St. 514. 

2. A. agreed to build a vessel for B. at a stipulated price, a part of which was 
to be paid in instalments at certain stages of the work, and the residue by a note 
at ninety days from the time the boat should be moved. The instalments were 
paid as agreed, and materials and work on the vessel paid for out of the same by 
A. B. employed an agent to superintend the building of the vessel, and, before 
she was launched, put a watchman in charge of her. Afterwards, executions 
issued against A., and he surrendered the vessel to B., being unable to finish 
her. Held, that the property in the vessel had passed to B., as against the execu- 
tion creditors of A. — Sandford v. Wiggins Ferry Co., 27 Ind. 522. 

3. Sound tobacco was sold, to arrive, by the plaintiffs, —67 kegs to S. & Co, 
and 24 kegs to C. & Co.,— and was delivered to the defendant carriers, con- 
signed to S. & Co. The consignees refused to receive the tobacco under the 
sale, owing to damage received by it in transitu, and so notified the plaintiffs. 
C. & Co. took their portion at the contract price, which was also the market 
value of the damaged tobacco at that time, but whether they took under the con- 
tract or not, did not appear. In an action by the consignors against the carriers 
for said damage, held, that, the contract being for sound tobacco, the delivery 
of damaged tobacco was not a performance of the same, which destroyed the 
plaintiffs’ right of action. (By SurHERLAND, J., dissenting) C. & Co. must be 
presumed to have received their part under the contract. — Withers v. Nw. 
Steamboat Co., 48 Barb. 455. 

4. A horse was sold conditionally. The note which was given for the same 
stated that the property in the horse was to remain in the vendor until said note 
was paid. Said note was transferred to plaintiff by the vendor. The horse was 
sold by the vendee to the defendant for a full consideration, and without notice 
of the condition. The note was not paid, and the horse was demanded and 
refused. The plaintiff sued to recover the same, with damages. Held, that he 
could not, as against a bona fide purchaser without notice. N.B. It was assumed 
that the plaintiff had all the rights of the vendor. — Wait v. Green, 36 N.Y. 556. 

See DamaGes, 3, 4; Fraups, Stature or, 3, 4; TeLeGrapn, 2; VENDOR'S 
Lien; Warranty. 


SECESSION. 


Execution was issued after the war on a judgment obtained during the same 
in the court of a seceded State. Held, that said judgment was valid. Said State 
did not suspend or destroy the State Government by passing an ordinance of 
secession, but said Government continued de jure, and the acts of the same, in- 
cluding said judgment, were valid and binding. — Hawkins v. Filkins, 24 Ark. 
286; Beller v. Page, ib. 363; Belding v. Godwin, ib. 486. 
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SET-OFF. 


The receivers of a bankrupt marine insurance company brought an action on 
a premium note. Before the bankruptcy, a loss had occurred within the policy 
for which the note was given. The policy contained a provision, that the amount 
of the premium note should be paid before any thing should be due upon a loss 
to the insured. Held, that the defendants had a right to set-off their loss. It 
was a “mutual credit,” within the meaning of the statute; and, it seems, the 
above-cited provision of the policy created a reciprocal obligation. — Osgood v. 
De Groot, 36 N.Y. 348. 

See ExecUTOR ADMINISTRATOR. 


Sup. 

In an action seeking to charge defendant, as part-owner of a steamboat, for an 
injury done by the negligence of a servant thereon, evidence was, that the other 
part-owner at a previous time had owned the whole, and no bill of sale to defend- 
ant was shown. Parol testimony of the other part-owner held admissible to 
prove title independent. — McMahon v. Davidson, 12 Minn. 357. 

See MasTER. 

SLANDER. 


The defendant, having lost goods by theft, went to the plaintiff's house with a 
police officer, and, in answer to questions as to the object of his visit, accused 
plaintiff of the theft, and stated the grounds of his belief. In an action of slan- 
der, held, that this was a privileged communication, if made bona fide, unless 
express malice were found by the jury. Nor is the privilege defeated by the 
fact that the charges were made in the presence of third parties, and in an intem- 
perate manner. 

The question of privilege is a question of law.— Brow v. Hathaway, 13 
Allen, 239. 

See Eviwence, 3. 

SLAVERY. 


1. It is an historical fact, which the courts will judicially notice, that slavery 
was abolished in Alabama by the act of war, prior to the passage of the Ordinance 
of the State Convention on the 22d September, 1865.— Ferdinand v. State, 39 
Ala. n.s. 706. 

2. The rights of the owners of slaves, not within the lines of the military occu- 
pation of the United States during the late war, were in no wise affected or im-' 
paired by the emancipation proclamation of the President, of Sept. 1, 1862. — 
Dorris v. Grace, 24 Ark. 326. : 

3. By a statute of Alabama, murder, when committed by a free black, had 
two degrees, of which only the first was punishable by death, at the discretion of 
the jury. But ‘every slave, who was guilty of murder, must, on conviction, 
suffer death.” The prisoner, a slave, was indicted in 1863, when this law was in 
force. Sept. 22, 1865, an ordinance of the State Convention declared slavery 
abolished. Sept. 27 the trial took place, and the prisoner demurred to the indict- 
ment. Held, that the prisoner could not be punished : the ordinance had repealed 
said law as to slaves, and there could be no conviction under that. The statutes 


- 

lot 
act. 
vith 

the 

A 

4 
pp, 
was 
ote 
ere 

by 
ore 
ons 
cu- 
Co. 
on- 
the 
ffs. | 
ket 
on- | 
ers 
ery 
the 

be 
me 
ote 
vas 
ice 
nd 

he 
ed 
R's’ 
ne 
ite 
of 
n- 
k. 


716 SELECTED DIGEST OF STATE REPORTS. 


had abrogated the common law, with which they were inconsistent, and the law as 
to free blacks only applied to offences committed after freedom had been ob- 
tained (Byrrp, J., dissenting, on the ground that the statute did not abro- 
gate the common law). — Burt v. State, 39 Ala. N.s. 617. See Nelson v. State, 
ib. 667; George v. State, ib. 675; Ferdinand v. State, ib. 706. 


STAMP. 


1. That part of the Act of Congress of June 30, 1864, which requires a reve- 
nue stamp on each writ or other original process by which any suit is commenced 
in any court of record is not binding upon State courts. The power to tax in- 
volves the power to destroy, and State courts do not depend on the authority of 
the United States for their existence. Nor is this case within the powers of taxa- 
tion conferred on Congress by the Constitution. — Union Bank v. Hill, 3 Cold- 
well, 325. 

2. A summons issued by a justice of the peace, when the amount claimed is 
one hundred dollars or over, required a:stamp under the Act of June 30, 1864, 
schedule B. — Cole v. Bell, 48 Barb. 194. 

3. A deed in trust for creditors, which had not a proper stamp affixed upon 
it, was recorded September, 1865. This was unlawful by section 152 of the 
Act of June 30, 1864, then in force. A bill to set aside this deed as fraudu- 
lent was filed Feb. 21, 1866. On March 13, 1867, the property conveyed 
by the deed was attached by complainants in said bill. Later on the same 
day, the deed was restamped by the collector of the district. At that time, the 
Act of July 13, 1866, was in force. Held, that the attachment was a right ac- 
quired in good faith before the stamping of said instrument, within the meaning 
of section 158 of last-named act, which provides that such rights shall not be 
affected by such stamping. — Miller v. Morrow, 3 Coldwell, 587. 

4, An express company’s receipt, which also contains the conditions of car- 
riage, is not an agreement requiring a stamp, and is within the exceptions of the 
Act of March 3, 1865, amending schedule B, preceding § 171 of Act of June 30, 
1864. — De Barre v. Livingston, 48 Barb. 511. 

5. By Act of June 30, 1864, §§ 151, 163, it is required that contracts shall 
bear a stamp, as therein designated. An offer to guarantee a note was made 
by letter, and accepted by parol. Held, that the letter was not a contract, and 
did not require a stamp. — Crocker v. Foley, 13 Allen, 376. 

6. To prove a contract, there was offered a letter from the defendant to the 
plaintiff, dated June 18, and the plaintiff's answer thereto, dated June 20. The 
latter, when transmitted, was not stamped ; but a copy in the plaintiff's letter book . 
was stamped, and the defendant’s letter was stamped by the plaintiff on the day 
of its receipt. Held, that there was no such stamping as was required by Act 
of July 1, 1862, §§ 95, 110. The plaintiff afterwards had the defendant’s 
letter stamped by the collector; but held, that, to be effectual, this must be done 
on the request of defendant. — Myers v. Smith, 48 Barb. 614. 

7. The Act of June 30, 1864, § 158, as amended by Act of March 3, 1865, 
as to revenue stamps, provides a new mode of affixing a stamp to an instru- 
ment from which it was innocently omitted at the time the same was made; 
viz., before the collector of revenue. There is no clause in either act expressly 
forbidding such instrument to be admitted in evidence without a stamp, ex- 
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cept section 163 of said Act of 1864, which authorizes a stamp to be affixed 
and cancelled, in presence of the court, by the party desiring to use such instru- 
ment in evidence. A note was made in August, 1864, and was not stamped, but 
there was no evidence of ‘intent to evade the provisions” of the stamp act. 
After the passage of the Act of March 3, 1865, the court permitted the plaintiff 
suing on said note to aflix a stamp, and put the same in evidence. Held, that 
the note was not made void by said section 158 or its amendment, in the absence 
of an intent to evade its provisions, and that the court rightly admitted said note 
in evidence. By an apparent oversight, remedied by Act of July 13, 1866, the 
power of the court to affix a stamp was not changed when that power was given 
to the collectors of revenue. — Tobey v. Chipman, 13 Allen, 123. See Govern v. 
Littlefield, ib. 127, n.; Willey v. Robinson, ib. 128, u.; Crocker v. Foley, ib. 
876; Dorris v. Grace, 24 Ark. 326. 


SraTUTEs, CONSTRUCTION OF. 

By the laws of Arkansas, ‘ every free white citizen of that State” is entitled to 
ahomestead, exempt from sale or execution. Held, that a free white householder, 
residing in the State, is a citizen, within the meaning of the law, although an 
alien. — McKenzie v. Murphy, 24 Ark. 155. 

See Conriscation Act; INTERNAL REVENUE; Loitations, STaTuTE OF, 1; 
Ser-orr; Stamp, 3-5; Srarures or Unirep Sratres; Tax. 

Srarure or Fraups. —See Fraups, Stature oF. 


or —See Limitations, STATUTE OF. 


Statutes or UNITED STATES. 


1. A claim against a railroad company for the value of goods bailed to it for 
carriage, and burned while in its custody, is a chose in action, on which a suit 
cannot be maintained by an assignee in the United States Circuit Court, unless 
it might have been so before assignment, by Stat. U.S. 24th September, 1789, 
§ 11 (Barnarp, J., dissenting). — Ayres v. Western R.R. Corporation, 48 Barb. 
182. 

2. Act of Congress of 1799, c. 22, § 91, against smuggling, enacts that of ‘all 
fines, penalties, and forfeitures, recovered by virtue of this act,” one moiety shall go 
to the collector, &c. ; provided, that, when such fines shall be recovered in pursu- 
_ ance of information given, &c., the one-half of such moiety shall be given to such 
informer. In an action brought by an informer for his share of a forfeiture un- 
der this section, held, that the State court had jurisdiction. But the money in 
question having been paid by way of compromise of a suit, and before judgment, 
held, that nothing had been recovered, within the meaning of the act, whether said 
suit had been legally discontinued or not. — Lapham v. Almy, 13 Allen, 301. 

See Conriscation Act; Constitutional Law, 6; ENuistMeNT; INTERNAL 
Revenve; Lega Tenper; Nationat Bank; Pre-emprion; Stamp; Tax. 


Stray Law. 
An act of the Legislature of Arkansas was approved Dec. 1, 1862, which 
provided that all suits at law or equity then pending, or thereafter to be com- 


menced, in any of the courts of that State, should be continued until after the 
VoL. 11. 46 
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ratification of peace between the United States and the Confederate States, 
Held, that it was unconstitutional, — as to criminal suits, because of the right of 
the accused to a’speedy trial ; as to civil suits, as impairing the obligation of con- 
tracts. — Burt v. Williams, 24 Ark. 91. See Bennett v. Worthington, ib. 487. 


Srock. 


1. Any bona fide holder of stock certificates, which are spurious because a 
fraudulent over-issue, can maintain an action against the parties who made the 
over issue, although he did not purchase such certificates of said parties (Hunt, 
J., dissenting). — Bruff v. Mali, 36 N.Y. 200. 

2. Where an original subscriber to stock in a Michigan corporation would, 
have been liable for calls for instalments on shares, held, that a purchaser of said 
stock from said subscriber took the same with a similar liability for calls after the 
purchase. — Merrimac Mining Co. v. Levy, 54 Penn. St. 227. 

8. A holder of the guaranteed capital stock of a corporation is not a creditor 
of the corporation in such a sense as to be entitled to an action at law for the 
stipulated dividends. — Williston v. Mich. 8. & N. Ind. R.R. Co., 13 Allen, 400, 


Sunpay. ™~ 


An injunction was sought against horse-cars running on Sunday, in violation 
of a law forbidding the carrying on of any worldly employment on that day, 
‘works of necessity and charity only excepted.” The only special damage shown 
by the plaintiff was a disturbance of his Sunday quiet and devotions. The bill 
was dismissed (STRONG and AGNEw, JJ., dissenting). It seems, that the law was 
broken, but that the damage shown was merely that suffered by the public in 
consequence of the breach, and that the only redress was to enforce the statu- 
tory penalty, or for the Commonwealth to proceed against the corporation for mis- 
use or abuse of their charter. (By Woopwarp, C.J., and Tuompson, J.) The 
running of horse-cars is a work of necessity. (By Reap, J.) —Sparhawk v. 
Union Passenger R. Co., 54 Penn. St. 401. 


Surery. 

1. An agreement to give time to the principal debtor, by which a surety 
will be discharged, need not be in express language. A mutual understanding, 
a consideration, and a definite length of time, are the only requisites. — Brooks v. 
Wright, 13 Allen, 72. 7 

2. J. was appointed a commissioner to loan moneys of the United States, 
deposited with the State of New York under an Act of 1837, and the defendants 
became sureties for his faithful performance of his duties as such. While J. was 
in office, the Legislature transferred to him moneys formerly held by another 
commissioner under earlier acts for the same general purpose. J. became a de- 
faulter, both as to the original fund and that last transferred to him. Held, that 
the sureties were liable for the whole amount of the default. (By Grover, J.) 
The Legislature may always change the duties of public officers, and the bond 
must be taken to have been executed with knowledge of that fact. (By Hunt, 
J.) The sureties are not discharged when the new duties imposed are of the 
same general nature as those required when they executed the bond. It seems, 
that, if not liable for the performance of superadded duties, they are for the per- 


=> 
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formance of the original duties, which remain unaffected by the addition of 
others. — People v. Vilas, 36 N.Y. 459. 
See Escrow ; Executor anp ADMINISTRATOR, 1. 


Surrace Water. — See Easement, 2, 3. 


Tax. 

United States certificates of indebtedness, issued pursuant to the acts of Con- 
gress passed in 1862, are not “securities,” within the Act of Congress of Feb. 
26, 1862, exempting from taxation all ‘‘ stocks, bonds, and securities of the 
United States,” and are subject to State taxation. — People v. Gardiner, 48 


Barb. 608. 


See ConstituTIONAL Law, 5; MorreGaGe, 2; Municrpat Corporation, 1; 
Bank. 
TELEGRAPH. 


1. A telegraphic message was erroneously transmitted to the plaintiff by the 
defendant company. The blank on which the original message was written 
contained, among other stipulations, one to the effect that the company would 
not buiable for an error in transmission, unless the message was repeated back 
from the station to which it was sent, as it might be for half the cost of first send- 
ing. The message received by the plaintiff was written on a similar blank, but 
was not repeated back as aforesaid. The plaintiff brought an action of tort. 
Held, that said stipulation was reasonable, and that, unless the said error would 
not have been prevented by the repetition of the message, the plaintiff could not 
recover. — Ellis v. American Telegraphic Co., 13 Allen, 226. 

2. Appellants in New York agreed to deal with respondents in New Orleans 
in the purchase and sale of dollars, and that all communications between them, 
in reference to such transactions, should be by telegraph. On Jan. 30, 1860, 
appellants inquired price of $100,000 of respondents by telegraph. Jan. 
31, respondents answered in the same way, naming terms for $50,000, which 
were accepted the same day by the appellants, also by telegraph. Each party, 
at the time of sending the last-named messages, sent a letter reciting his telegram 
of same date. Feb. 1, appellants telegraphed again. The lines were down, 
and neither of the appellants’ messages of acceptance were received till Feb. 4. 
On Feb. 3, respondents telegraphed, ‘‘ No answer to our despatch: dollars are 
sold.” Respondents’ letter, stating the telegram had been sent, was read in 
evidence. Held, that there was an acceptance, and the contract was com- 
plete, and that the case was not within the Statute of Frauds. — Trevor v. Wood, 
36 N.Y. 307. 

Tenant IN Common. —See Partition. 


Test Oatu. 


The Code of Tennessee prescribes an oath and the other terms upon which an 
attorney may appear and practise in the courts of that State. A circuit judge of 
the State made an order requiring an additional oath of all attorneys before they 
could appear in his court. Held, that he had exceeded his powers in attempting 
to affix other conditions than those imposed by law. — Champion v. The State, 
3 Coldwell, 111. 

See ConstiTuTIONAL Law, 1, 2. 
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TirLe To VEssELs. — See Surps. 
Trespass. —See RELxEasE, 2. 
Trust. —See Norice. 
Utrra Vines. —See Carrier. 


Usury. 


A valid claim was embraced in a subsequent security which was void for usury. 
Held, that the valid claim was not rendered void thereby, but subsisted in its 
original form. — Cook v. Barnes, 36 N.Y. 520. 

See Bona Purcuaser; Conruicr or Laws. 


Venvor’s LIEN. 


1. Nov. 4, 1864, the plaintiff, by a written contract, sold to A. one hundred bales 
of cotton, quality even middling, at fifty-nine cents, *‘to arrive,” for cash on 
delivery. Dec. 18, twenty-one bales arrived, of which notice was given to B., the 
purchaser's agent, who selected nine of said bales as even middling, got posses- 
sion of them, and deposited them in the defendant’s warehouse, to be stored 
as property of the A.D. Co. Said company had paid no consideration for said 
cotton ; but said deposit was in part performance of a contract of A. with said 
company to deliver two hundred bales of cotton on arrival. The plaintiff's agent 
testified that payment was demanded and refused as soon as it was known that 
B. had got possession of said bales. Held, that, if payment was so demanded, 
the A. D. Co., although it had credited said bales to A., was not such a bona fide 
purchaser as to be protected against the plaintiff's lien as vendor. A sale of 
goods ‘‘ to arrive ” is an entire contract. The purchaser need not receive, and 
the seller is not bound to deliver, a part until the whole has arrived. If the pur- 
chaser takes less than the whole, he is bound to pay on delivery. — Matthews v. 
Hobby, 48 Barb. 167. 

2. A party sold land, and received notes for the purchase money. He after- 
wards assigned said notes as collateral security for his own notes for land which 
had been previously purchased by himself. Some payments were made on said 
first-mentioned notes by the maker to the assignee. Held, that the vendor's lien 
passed with the notes to the assignee, although, in the absence of any peculiar 
equities, the mere assignment of notes given for the purchase money would not 
have that effect. — Crawley v. Riggs, 24 Ark. 563. 


VENUE. 


A statute enacts that the judge may remove a criminal cause to another county, 
when it appears that the minds of the inhabitants of the county where the cause 
is pending are so prejudiced that an impartial trial cannot be had. Held incon- 
sistent with a provision in the State Constifution entitling the accused to a trial 
by a jury of the county or district in which the crime may have been committed. 
— Osborn v. The State, 24 Ark. 629. 


Vorine. —See ConstituTionat Law, 1, 2. 
Waiver. —See Brits anp Nortess, 9, 10. 
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War. 

The property of a citizen living within the permanently established lines of 
the United States forces, never thereafter interrupted, is not subject to seizure 
except in case of military necessity; and if seized without such necessity, and 
placed with property of the United States without further act of appropriation 
by the government, does not cease to be the property of the original owner. — 
Taylor v. Jenkins, 24 Ark. 337. 

See Ricurs. 


WARRANTY. 


1. The defendant constituted a third party his special agent to sell certain 
bank stock. The latter did so with warranties. The defendant received the 
proceeds of the sale without knowledge of these warranties. Held, that the 
authority to sell did not include an implied authority to warrant, it being proved 
that no custom to that effect existed as to bank stock. Also that the receipt of 
the proceeds by the defendant as above was not a ratification of the warranties. 
The agency being special, this case is not like those in which the principal, hav- 
ing received the benefit of the frauds of a general agent acting within the scope 
of his authority, has been held liable for the same. — Smith v. Tracy, 36 N.Y. 
79. 

2. Trustees advertised for sale ‘‘ that valuable cotton factory known as the 
Phenix Factory, with 187 acres of land, more or less, attached thereto.” — ‘* The 
machinery is in good running order, and now in use.” It was also stated, that 
“persons desiring to examine the premises can leave Baltimore in the morning 
cars, and return the same day.” The land was sold at public sale, and the pur- 
chasers filed a petition that deductions might be made from the purchase money 
for a deficiency of 53 acres of land, and the bad condition of the machinery. 
No fraud was alleged against the trustee, and there was none. The petition was 
dismissed. In the absence of bad faith, the words more or less qualify the repre- 
sentation of quantity so as to throw the risk of a deficiency on the purchaser. 
As to the quality of the machinery, the public were invited to examine the same 
before buying; and the defects, though not known to the vendor, could have 
been seen at once by any practical man. — Slothower v. Gordon, 23 Md. 1. 

See DamaGes, 3, 4; Insurance, 3, 4 


Way. 

An object in a highway with which a traveller did not come in contact or col- 
lision, and which is not shown to have been an actual incumbrance or obstruc- 
tion in the way of travel, —e.g., a pile of gravel 15 inches high and 5 or 6 feet 
across, — is not to be deemed a defect for the sole reason that it was of a nature 
to cause a horse to take fright, in consequence of which he escaped from the con- 


trol of his driver, and caused damage to person and property. ee ve 
Inhabitants of Dedham, 13 Allen, 186. 


See DEED, 2, 3; EasEMENT, 2, 3. 
Wit. 


1. A will was signed by a witness before it was signed by the testator, and 
was then taken away by the testator, with the declaration that he would sign it 
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when he got another witness, which he afterwards did in presence of the latter, 
Held, that the attestation of the will was insufficient, and that the said declara- 
tion and fact of the testator’s subsequent signature showed that he did not intend 
to adopt his name written in the body of the will as his signature.— Read y, 
Watson, 27 Ind. 443. 

2. A testator, after his will had been signed by himself and one witness, 
called a party from another room, and asked him to sign this will. After the 
latter had signed, testator said, ‘‘ That kills the other will.” Held, that the said 
request must be taken as an acknowledgment of his signature by the testator 
within the requirements of the statute (Parker and Grover, JJ., dissenting). 
— Baskin v. Baskin, 36 N.Y. 416; s.c. 48 Barb. 200. 

See Lecacy. 


Wirness.—See Custom; Deep, 1; Wut, 1. 


Worps. 
** Dollars.” — See CoNFEDERATE Money, 4. 
‘** Grant, Bargain, and Sell.” —See Deep, 1. 
** Used.” — See INTERNAL REVENUE. 
** Agreement.” —See Sramp, 4. 
** Contract.” — See Sramp, 5. 
Chose in Action.” —See SratuTEs OF Unirep States, 1. 
Recovered.” — See StatuTEs oF Unirep Srates, 2. 
** Citizen.” —See SraruTEs, CONSTRUCTION OF. 
** More or Less.” —See Warranty, 2. 
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The Statutes at-Large, Treaties, and Proclamations of the United States of 
America, from December, 1865, to March, 1867. Arranged in Chronological 
Order, and carefully collated with the Originals at Washington. With Refer- 
ences to the matter of each Act and to the subsequent Acts on the same 
subject. Edited by Gzorce P. Sancer, Counsellor at Law. Vol. XIV. 
Boston: Little, Brown, and Company. 1868. 


Tuis substantial volume, admirably printed, issued by authority of Congress, 
carefully edited by a gentleman whose long practice in similar labors has attested 
his accuracy and completeness, is a work which no lawyer can afford to be with- 
out. ‘The period embraced is important in many ways. Politically, it has cer- 
tainly been an important period. Here we find the Civil Rights Bill, the XIVth 
Article of Amendment to the Constitution, the Military Reconstruction Bill (so 
called), and the famous act ‘‘ regulating the Tenure of certain Civil Offices.” In 
this volume, also, is the General Bankrupt Law, and the Internal Revenue Act of 
1866, amending that passed in 1864. Here, also, we have the enactments which 
have carried so far on towards a triumphant success that long-hoped-for but long- 
deferred project, which the public now view no longer as the dream of the enthu- 
siast, but rather as the investment of the capitalist, — the stupendous enterprise 
of the Pacific Railroad. 

In the collection of treaties are also some curious, if not very important, 
things. There is a treaty with the Sultan of Morocco, which was the result of a 
convention between the United States, Austria, Belgium, Spain, France, Great 
Britain, Italy, the Netherlands, Portugal, and Sweden, on the one part, and the 
Sultan of Morocco on the other part, regarding a light-house on Cape Spartel, 
which, it is recited, ‘‘ His Majesty Scherifienne ” had erected, at the expense of 
the Government of Morocco, in the interest of humanity, and which the powers 
first named agree to support and maintain at their joint expense; ‘* the Govern- 
ment of Morocco,” as is naively admitted, ‘* not having at this time any marine, 
either of war or commerce.” Then there are treaties with all the Indian tribes 
that we ever heard of, except, perhaps, the Mohicans and a few other extinct 
races. There are the Cherokees and Choctaws and Chippewas, the Delawares 
and Osages and Seminoles, all old established tribes, and there are those who 
have in later years forced themselves on our attention, such as the Apaches, 
Camanches, the Two Kettles, the Yanktonais, and the Pottawatomies. These 
Indian chiefs, too, have the most extraordinary names that we ever recollect 
seeing. We not only find ‘‘ the Spotted Bear” and ‘‘ the White Thunder” and 
“the Man that fears Nothing,” which have, to say the least, a familiar sound, 
but also the grotesque absurdities of ‘‘ the Female Infant,” ‘‘ the Stinking Dog,” 
and ‘‘ the Curly-Headed Goose.” 

There is a copious index to the volume, and the typography and general 
execution are, as usual, excellent. 
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United States Digest: containing a Digest of Decisions of the Courts of Com- 
mon Law, Equity, and Admiralty in the United States and in England. By 
H. Farnam Smiru, of the Boston Bar. Vol. XVIII. Annual Digest for 
1864. Boston: Little, Brown, and Company. 1868. 

The same. By Henry W. Frost, of the Boston Bar. Vol. XIX. Annual 
Digest for 1865. Boston: Little, Brown, and Company. 1868. 

Turse two handsome and beautifully printed volumes owe their comparatively 
readable size and shape, as distinguished from their rather unwieldy predecessors, 
to the diminution in the amount of material caused by the Rebellion, —a feature, 
however, which we may here say we hope we shall never have occasion to ob- 
serve again. We need hardly say, that, for the same reason, these volumes con- 
tain decisions of most important significance on the comparatively novel topics 
which arose from time to time during the war, and were in some way connected 
with it. 

We cannot undertake in a necessarily brief notice to compare the merits of 
the two editors. In any cursory view of a digest, — for a complete knowledge 
of the work can come only from frequent consultation of it, —the critic must of 
course mainly depend on an examination of the plan, index, cross-references and 
the like. These we find to be substantially the same in both volumes, and we 
can speak of them with all praise. The index, for instance, is not only full, it is 
ample. In fact, in these respects we think each successive volume is an improve- 
ment on the last. ° 

No lawyer can well afford to be without the United States Digest; certainly 
he must have the later volumes of it. He may more safely disregard the new 
treatises, and trust to his own acumen for the ascertainment of legal principles. 
The cases he must have, whether he can discover the principles or not. Not that 
most lawyers are competent, when a new point is brought before them, —a point 
on which a reference to the Digest shows conflicting or seemingly conflicting 
decisions, — to get to the bottom of the matter, and, by dint of patient thought, 
study out the reason of the thing. But that is not necessary in the vast majority 
of instances; all that they want is a case in point, and here the Digest helps 
them, when, very likely, the best text-book in the world would not. And it is 
not only the unimportance of the cause that thus makes it practically of more im- 
portance merely to find a case than to study out the principle ; besides this, the 
fact, that, in the great majority of nisi prius cases, the court have not the time to 
give to a legal argument, has great influence in thus limiting the labors of coun- 
sel. In preparing briefs for argument before courts of last resort, indeed, no 
man can afford to dispense with the able and philosophical treatises of the law; 
whatever ability and legal insight he has, will only be stimulated by their patient 
and thorough discussions of the cases and their real grounds, of the principles 
and their proper scope; but even here, who can possibly rest easy until he has 
consulted his United States Digest, to make sure that he has seen and read every 
thing that has been decided, which bears in any way on the question he has to 
argue to the full bench? To say that this Digest is a great boon to the Ameri- 
can lawyer, would not be saying enough; to say that it is indispensable, would 
hardly be saying too much. 

Is it not time, however, for a new arrangement of these many volumes, — 
one which will give us all the decisions on one subject in one volume, and all 
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those on another subject in another volume? We commend this suggestion to the 
publishers. If practicable, the new form would, we are sure, commend itself to 
every one as far superior to the old one. 


A Treatise on the Measure of Damages ; or, an Inquiry into the Principles which 
govern the Amount of Pecuniary Compensation awarded by Courts of Jus- 
tice. By Turopore SepGwick, Author of a Treatise on Statutory and Con- 
stitutional Law. Fourth edition, revised and annotated by Henry Dwicut 
Sepewick. New York: Baker, Voorhis, & Co., Publishers. London: 
Stevens & Haynes. 1868. 


We welcome this new edition in the name of the profession. Sedgwick on 
Damages has long been known as one of the most original and useful text-books 
that this country has produced. The subject is one which admits of a really 
philosophical treatment, and which can only be exhausted when approached in a 
philosophical method. And this Mr. Sedgwick has done; and he has done it 
scientifically and thoroughly. His aim is, as he states, to inquire ‘‘ into the prin- 
ciples which govern the amount of pecuniary compensation awarded by courts 
of justice,” —in other words, to examine into the results of the great mass of 
suits at law, —to show what can be accomplished by them, and how it is to be 
accomplished. By natural connection, therefore, he is led to a statement of the 
principles of common-law pleading, and to a clear discrimination between the 
different forms of action allowed by our practice. His book has consequently 
become almost as useful as a text-book on pleading, as if it had been specially 
devoted to that end. And, in saying this, we are hardly saying enough; for such 
have been the changes of late years in the United States, and even in England, 
in the forms of pleading, that the text-books devoted entirely to that subject, 
and treating it, as they must necessarily do, from an historical point of view, con- 
tain, unavoidably, a great deal of learning which has fallen into disuse, and 
which often incumbers and perplexes the student. On the other hand, no man 
can read and understand Sedgwick on Damages without comprehending perfectly 
the existing forms of pleading in regard to the vast majority of cases that come 
under his notice. Difficult as it was for him—as the author remarks in his 
preface to the second edition, published in 1852— to adapt the old theories of 
damages to the new forms of action, yet it must be the verdict of all who are 
familiar with his book, that he has succeeded as far as it was possible for any 
one to succeed in giving a clear and intelligible view of the actual remedies 
afforded by the common-law courts of this country. The seventh chapter, on 
the measure of damages in actions on contracts, and the eighteenth chapter, 
on the rule of damages in actions for torts, will furnish excellent illustrations of 
our remarks, 

No edition has been published of this work for ten years. In the mean time, 
the materials for a new examination of the subject, and for further illustration 
of the principles, have enormously increased. The cases which involve the topics 
of this work have multipliedsalmost beyond measure ; they are, in fact, the great 
mass of our suits at law. Not all, to be sure, are of consequence, either in the 
way of modifying or overthrowing an old doctrine, or in the way of elucidating 
an obscure one; but many, very many, of them are of the highest importance. 
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Nor is this all. To speak of nothing else, two almost entirely new classes of 
cases relating to the measure of damages have arisen since 1858, —we mean 
those growing out of the Legal Tender Act, and those growing out of the recent 
discovery of the electric telegraph. The labors of the present editor have, there- 
fore, been great; and it seems to us that he has performed them with great skill 
and pains. The notes are ample; and though not in every instance to be distin- 
guished by the reader from those of the Messrs. Abbott, who, in conjunction 
with the lamented author, prepared the third edition, it is easy to see that the 
last editor has collected and has wisely arranged a vast amount of material, 
And his elaborate notes on the questions connected with the legal tender cur- 
rency (pp. 267-270), and on those relating to the telegraph companies (pp. 413- 
419), give excellent statements of the decided cases on both these important 
topics. We must also refer our readers to his long and able note on the vexed 
point of the measure of damages in actions of trover, — whether it ought to be 
according to the Massachusetts rule, the value of the property at the time of 
conversion, and interest thereon, or according to the New York and English 
rule, which leaves it substantially to the jury to say what the plaintiff may have 
lost by way of consequential damage by reason of the defendant's tortious act, 
In this note, the learned editor, following the example of the author, does not 
hesitate to express his preference as to the true principle, giving, however, with 
entire fairness all the cases and arguments on the side which he opposes. This 
individuality, as we may perhaps call it, in his method of handling his topics, we 
may here remark, is one principal merit of Mr. Sedgwick’s work, and it contrib- 
utes in no small degree to fasten the attention, and keep awake the intellect, 
of the reader. 

It remains only to say, that the book is handsomely printed, and that it 
is provided with a table of cases numbering nearly five thousand, and a full 
index. 


Decisions of Hon. Peleg Sprague in Maritime, Admiralty, and Prize Causes in 
the District Court of the United States for the District of Massachusetts, 
1854-1864. Vol. II. Boston: Little, Brown, and Company. 1868. 

Tus volume contains the closing record of Judge Sprague’s judicial labors in 
the office which for nearly a quarter of a century he filled with so much honor 
to himself, and to the admiration, as well as to the entire approbation, of the 
bar practising before him, and of the whole community. The jurisdiction of the 
courts in which he sat as judge is varied and extensive. The District Court over 
which he presided has criminal jurisdiction of all offences committed against the 
laws of the United States, when the punishment is not capital, and civil jurisdiction 
in all revenue and admiralty suits, and prize proceedings ; while the jurisdiction 
of the Circuit Court, in which he frequently sat, extends to all controversies as 
well in equity as law, between citizens of different States, and to matters of 
patents and copyright. To the determination of all these various questions 
Judge Sprague brought a strong sense of justice, a high moral tone, an entire 
fearlessness in the discharge of duty, sound legal instincts, a keenness of analysis 
which we have never seen surpassed, a capacity of so dealing with the techni- 
calities of the law, that, in his hands, they always furthered and never hindered 
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the ends of substantial justice, and a memory of the utmost accuracy and 
tenacity, which seized and retained both the main outlines and all the details of a 
complicated case. 

This latter quality was doubtless in part natural, and in part acquired by con- 
stant practice; for, from the days when he was a student at college, Judge 
Sprague suffered, first at intervals and afterwards permanently, from a sensitive- 
ness of the optic nerve, which gave him at times extreme pain, prevented the 
use of his eyes, and was at last one of the causes, if not the principal one, of 
his resignation. The physical suffering which this occasioned him was doubt- 
less the cause of a certain irritability of temper and impatience of manner, which 
sometimes interfered with the comfort of the counsel practising before him, but 
which was never suffered to warp or affect his judgment on the merits of a case. 
There have been many good judges in Massachusetts, learned lawyers, upright 
magistrates, men of sound sense, clear head, admirable judgment, and excellent 
wisdom; but we think every one familiar with Judge Sprague as a jurist will 
insist, that, while he was all these, except perhaps a learned lawyer, — which his 
inability to use his eyes prevented him to a certain extent from being, — he was 
also something more; and that he added to these qualities so quick and acute 
perceptions, so thorough a knowledge of and mastery over legal principles, such 
skill in using them, and such a power of adapting them to his own purposes 
and to the great ends of justice, that he is fairly to be included among that rare 
class of legal geniuses who illuminate and make plain the intricate and obscure 
ways of the law. 

The present volume well illustrates Judge Sprague’s judicial ability. The 
first hundred pages are occupied with various decisions made by him during the 
last nine years of his judicial life in ordinary suits between parties. The greater 
part of the remainder of the volume is made up of his judgments in prize 
causes. 

Near the close of his judicial career, and when he had reached the period at 
which most men cease their active labors, the Rebellion broke out; and, sitting 
as a judge in prize causes, he was called upon to master a new and peculiar 
branch of the law, — one which is a science by itself, and the principles and prac- 
tice of which, as a whole, so far from being analogous to those of the other branches 
of the law, are determined by widely different considerations from those which 
govern its other departments, and are often not merely departures from these, 
but directly opposed to them. How thoroughly Judge Sprague mastered this 
new science, how wisely he comprehended its principles, how skilfully he applied 
them in the various cases which came before him, the decisions in the latter part 
of this volume abundantly prove. His opinion in the Amy Warwick (p. 123), 
which was given early in 1862, at once established his position as a judge in 
prize, and has been uniformly recognized by other judges and by the bar as one 
of the leading opinions in this country. It is no undue or exaggerated praise 
to say, that the opinions in prize contained in this volume lose nothing by com- 
parison with those of Lord Stowell, the most famous prize judgments in the 
English language ; for, though those of the English judge may bear the palm for 
the elegance and polish of their style, Judge Sprague’s are not one whit behind 
his in their grasp of principle, vigor of thought, or skill of reasoning. There is 
hardly a question of principle or practice in prize law which is not discussed or 
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determined in them ; and so long as wars exist and prizes are taken, so long these 
opinions will be received as authoritative expositions of the theory and practice 
of the law of prize. 


Reports of Cases arising under Letters Patent for Inventions determined in the 
Circuit Courts of the United States. By Samurx S. Fisuer, Counsellor at 
Law. Vol. II. Cincinnati: Roberts, Clarke, & Co., Printers. 1868. 


WE have received the second volume of Mr. Fisher’s important contribution 
to Patent Law, the first volume of which we noticed in the last number of the 
American Law Review, p. 534. This brings the cases down to the close of 
the year 1865. The first volume came to the year 1860; but the present volume 
contains several cases decided before that time, which were not received in time 
for publication in their proper chronological order. For an account of the gene- 
ral plan of the work, and of the sources from which it is drawn, we refer the 
reader to our prior notice. This volume contains considerably more cases than 
the former: while that had between fifty and sixty, this has nearly eighty. 

Of the charges and opinions, there are — ‘ 

On the First Circuit: one by Mr. Justice Woodbury; one by Mr. Justice 
Curtis; eight by Mr. Justice Clifford; two by Judge Sprague; and two by 
Judge Lowell. 

On the Second Circuit: twelve by Mr. Justice Nelson; four by Judge Inger- 
soll; four by Judge Hall; eleven by Judge Shipman; one by Judge Smalley; 
and one by Judge Benedict. 

On the Third Circuit: seven by Mr. Justice Grier; and one by Judge Kane. 

On the Fifth Circuit: one by Mr. Justice Wayne. 

On the Sixth Circuit: one by Mr. Justice McLean; two by Mr. Justice 
Swayne; and ten by Judge Leavitt. 

On the Seventh Circuit: six by Judge Drummond; and one by Judge Miller. 

We can hardly speak too highly of this valuable collection of cases. Mr. 
Fisher has earned the gratitude of the profession by his efforts in rescuing from 
practical oblivion these most important decisions on the law of patents. To the 
practitioners in that branch of the law, his labors must be simply invaluable. 
But to the profession generally he has rendered great service. These cases 
abound in discussions of the law of damages, and in illustrations of the principles 
of equity ; with regard to injunctions, for instance, such cases as Motte v. Bennett, 
(p. 642), and Tappan v. National Bank Note Company, (p. 195), cannot but be of 
assistance to any lawyer, whether he is principally concerned with patents or not. 
And in regard, generally, to the wider development of equity jurisdiction, which 
seems likely to prove the great feature in the jurisprudence of England and 
America for the next fifty years, patent cases are full of most suggestive illustra- 
tions. In a vast variety of ways, courts are now called upon, in suits upon 
patents, for new applications of the high powers of chancery for the prevention 
of injury, and the carrying out of agreements. To the general practitioner, 
therefore, this work will prove of no small importance. 

Among these cases the reader will find many that possess a curious interest. 
Among these is the case of Morton v. N.Y. Eye Infirmary, in 1862, which was a 
motion by the plaintiff, that a new trial should be had in an action on the case 
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that he had brought to recover damages for an infringement of letters patent 
granted for an ‘improvement in surgical operations,” which was nothing less 
than the discovery of the anzsthetic effect of sulphuric ether. The court below 
had directed the jury to find for the defendants; and the Circuit Court, Nelson 
and Shipman, JJ., refused a new trial. It seems, at first sight, rather hard that 
such a wonderfully beneficent discovery as that of the application of ether—a 
discovery which has done more to diminish the amount of suffering in this world 
than any that ever was made — should be, in a pecuniary point of view, utterly 
worthless to the discoverers. But so it was held, and undoubtedly the decision 
was good law. The reward of such benefactors must be obtained in other ways. 
«A discovery may be brilliant and useful,” says the learned judge who delivered 
the opinion in the case, ‘‘ and not patentable. . . . Something more is necessary. 
The new force or principle brought to light must be embodied and set to work, 
and can be patented only in connection or combination with the means by which, 
or the medium through which, it operates. Neither the natural functions of an 
animal upon which or through which it may be designed to operate, nor any of 
the useful purposes to which it may be applied, can form any essential parts 
of the combination, however they may illustrate and establish its usefulness.” 

Among the patents discussed in the present volume are some which had been 
already litigated in the cases reported in the first volume; among these are 
Goodyear’s India Rubber, Howe’s and Wilson’s Sewing Machines, and Sickles’s 
and Corliss’s Cut-Off Valves. Many other interesting inventions — among which 
we may mention Smith & Wesson’s and Allen’s Revolvers, Jasper’s Apparatus for 
bleaching Sugar, and Stevens’s Car-Brake — are brought to our notice in the book 
before us. 

Accompanying the volume is a circular from Mr. Fisher, announcing that he 
has on hand a large number of similar cases, hitherto unreported, and proposing 
to print them during the present year in a third volume, of which only one hun- 
dred copies are to be had by the public. The whole edition is to consist of one 
hundred and fifty copies, of which fifty are reserved by the editor, and the re- 

~ mainder are to be subscribed for at the price of twenty-five dollars a volume. 
We must say, that, in our judgment, Mr. Fisher is in error, if he supposes that 
the profession could not take up more than one hundred copies of his work. He 
says, indeed, that, if he should print five hundred copies, he must sell three hun- 
dred and twenty-five to pay expenses, and that ‘‘ this could scarcely be done in 
less than ten years;” but we are convinced that he altogether under-estimates 
the demand for such a book as this. Let these three volumes of Mr. Fisher's be 
printed and published in a cheaper and more popular form, and we feel sure that 
the sale will not only be large enough to remunerate him amply for his pains, but 
that the profession generally will feel themselves his debtors for having made 
these valuable reports accessible to all. 


Statutes of the United States relating to Revenue, Commerce, Navigation, and 
the Currency: to which are prefixed the Declaration of Independence and the 
Constitution. Compiled by Lewis Heyt, of the Treasury Department. Bos- — 
ton: Little, Brown, and Company. 1868. 

Tuis book contains the Declaration of Independence, the Constitution of the 

United States, with all the amendments, and the lately proposed amendments, 
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and the statutes relating to the subjects set forth in the above title. The body 
of the work is divided into six parts. The first contains the statutes relating to 
customs-revenue, commerce, and navigation; the second, the statutes prescrib- 
ing the rates of duties on imports; the third, the statutes relating to internal 
revenue and direct taxes; the fourth, the statutes relating to the United States 
mint and the coinage ; the fifth, the statutes relating to currency and to banking; 
the sixth, the statutes relating to light-houses, beacons, &c. 

At the present time, the laws of the United States are contained in nearly 
fourteen volumes ; and a digest of the statutes relating to special branches of the 
law is a matter not only of great convenience, but of absolute necessity. There 
are two ways of making a compilation of the laws. One is to weave all amend- 
ments and modifications of a statute into the original text, and to make what is 
in effect a revision of the laws. This plan has some advantages, but has also 
many disadvantages. A book made in this way is practically useful only as an 
index to the statutes; for no one feels justified in trusting entirely to the opinion 
of a compiler as to the effect of the language of a subsequent statute upon a prior 
one, and a reference to the original statutes is necessary. The other plan is to 
arrange the statutes in chronological order under the different heads into which 
the book may be divided, to give each statute in full by itself, and, by means of 
references and a copious index, to point out all the statutes that have any bearing 
on the one under consideration. A book made in this way is perfect in itself, 
and a reference to other works is unnecessary. We think Mr. Heyl has done 
wisely in following this latter plan. We have made a somewhat careful examina- 
tion of the book, to see if we could detect any omissions, and have found but 
one; and that is the clause in the Act of 1850, c. 80, abolishing flogging in the 
navy and in the merchants’ service. ‘That this escaped observation is not surpris- 
ing, as it was passed in the form of a proviso in an appropriation bill. The sec- 
tion in which it is contained appropriates a certain sum of money for transporting 
the mail between New York and other specified ports, and concludes as follows: 
‘Provided, that flogging in the navy, and on board vessels of commerce, be, 
and the same is hereby, abolished, from and after the passage of this act.” 

The advantage of having, in an accessible form, all the statutes of the United 
States relating to the important topics comprised in this work, cannot be over- 
rated. This work of Mr. Hey] is not only of great value to the legal profession, 
but is indispensable to the merchant, to the business man, and, indeed, to every 
citizen. 


A Digest of the Military Laws of the United States, from 1860 to the Second 
Session of the Fortieth Congress, 1867, relating to the Army, Volunteers, 
Militia, and the Rebellion, and Reconstruction of the Southern States. Com- 
piled by Brevet Lieutenant-Colonel J. 8. Potanp, U.S.A., Captain Second 
Infantry. Boston: Little, Brown, and Company. 1868. 

Tuts book will be of great value to officers of the army. It will also be a 
handy book of reference for such of the legal profession as have in charge claims 
against the Government, arising from the war. And to those who served in the 
army during the Rebellion, and have since resigned, the Digest will prove inter- 
esting as an historical work, reminding them of what was done at Washington, for 
their comfort or discomfort, while they were in the field. 
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The work is a digested abstract of the military laws of the United States, rather 
than a digest. The matters, upon which there was legislation between 1860 
and 1867, are arranged aiphabetically ; and the laws given under each title are in 
the exact language of the United States statutes. 

In the selection of titles under which to group the laws, or sections or parts 
of sections of different statutes, Colonel Poland shows that he thoroughly under- 
stood the task he attempted. And the index of seventy-five pages, with which 
the work closes, is equally creditable to him. 

This abstract of the laws will supply a want which must be felt by commanders 
of posts in the Southern States. They may unhesitatingly take the work as 
authority, and in it will have at their command the laws that relate to their 
peculiar duties, without the trouble of searching through files of orders from the 
Adjutant General’s office, which are not indexed until the close of the year, and 
then but scantily. 


Commentaries on the Law of Infancy, including Guardianship and Custody of 
Infants, and the Law of Coverture, embracing Dower, Marriage, and Divorce, 
and the Statutory Policy of the Several States in Respect to Husband and Wife. 
By Ransom H. Tyrer. Albany: William Gould & Son. 1868. 

WE read the preface of this book, and thought, with Mr. Tyler, that a treatise 
on this subject was necessary ; but, after an examination of the book, we thought 
that it could not properly be called a treatise. It is a digest: and the fact that 
many important recent cases relating to infancy or coverture are not cited, leads 
us to think that it is mainly the work of the editorial scissors. We have noticed 
several other facts which confirm us in this opinion. Where the cases are in con- 
flict, Mr. Tyler does not attempt to reconcile them, nor does he tell us what he 
considers the law to be; but he gives us the opinion of some other writer on the 
same subject, and too often the unsupported opinion of one not recognized as an 
authority ; or, if he states a conclusion of his own, the reasons which led him 
thereto are generally omitted, while sometimes the conclusions themselves seem 
to have been hastily formed; and, frequently, case follows case in such close 
succession that pages intervene between original remarks. 

It may seem trivial, after what we have already said, to notice faults of com- 
paratively little importance ; but we wish to protest against the method of citation 
followed in this book. We frequently meet with references to the Common Law 
Reports, and to the English Law and Equity Reports, and in such instances the 
names of the original reporters are not given; again, all the names of cases and 
references to the reports are in the text, whereas they should be in the form of 
notes. 

We are aware that we have criticised this book severely, and that we have not 
said any thing in its praise. It gives us great pleasure, therefore, to be able to 
add that we think the profession will find it useful in at least one respect. 

Nearly two hundred pages are devoted to showing the statutory policy of the 
several States in respect to husband and wife. The statutes relating to this 
subject are clearly stated, and the cases decided under them are cited. The 
recent changes in this branch of the law make a frequent examination of these 
statutes necessary ; and we think that this book will be found convenient, inas- 
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much as it will save, to some extent, the time necessary to consult the several 
statutes, books, and their supplements. 


Commentaries on the Law of Promissory Notes, and Guaranties of Notes, and 
Checks on Banks and Bankers. With occasional Illustrations from the Com- 
mercial Law of the Nations of Continental Europe. By Josrru Srory, 
LL.D., one of the Justices of the Supreme Court of the United States, and 
Dane Professor of Law in Harvard University. Sixth Edition. Boston: 
Little, Brown, and Company. 1868. 


WE suppose there can be no question but that this book stands at the head 
of the list of works which treat of the various instruments grouped under the 
general head of Notes. It has the essential advantage over both Chitty and 
Byles of containing the latest decisions on a subject which, for many years past, 
has developed new questions and fresh complications with almost confusing 
rapidity. It is, further, superior to Byles’s work, in that it is constructed’ upon a 
clear and. methodical system, and has a thread of logical sequence running 
through its text. Thus it sets before us the general principles and abstract doc- 
trines of the law, which the notes enable us to support and illustrate by the 
decisions ; whereas Mr. Byles has rather brought together a congeries of juridical 
dogmata than constructed from them a definite and consistent legal theory. 

The ingenuity of men, in every branch of business the world over, is daily 
taxed to extend old uses and invent new ones for the divers species of paper 
evidences of indebtedness. Thus it happens, that, while the mysteries of Cruise 
on Real Property have been reduced to the comparative simplicity of Washburn ; 
while the Law of Wills and of Insurance becomes, in its leading principles, 
daily more fixed and more familiar to the profession, — the law affecting notes and 
checks, like a perennial fountain steadily increasing in volume, still pours forth 
an endless flood of novelties, doubts, discussions, and uncertainties. This fact 
finds proof, if proof is needed, in the immense number of new cases added to 
the present work since so late a date as 1845, and even more in the frequent 
instances in which it has been found necessary, in the exercise of a wise dis- 
cretion, to give long quotations from judicial opinions touching upon points 
either wholly novel or only lately settled. 

The closing chapter, ‘‘ On Checks on Banks and Bankers,” in which there is 
an unusual preponderance of note-matter, ought to give peculiar satisfaction to 
the lawyer who loves and respects his profession, and desires to see it retain its 
rightful place of honor among the intelligent members of the mercantile com- 
munity. This portion of the work more especially shows an admirably nice and 
delicate adaptation of the abstract theory and strictness of legal doctrines to the 
new customs and rules which the exigencies and extending ramifications of busi- 
ness induce business men to adopt for the practical advantage of the community. 
That strict technicality of the law which refuses to mould an antiquated doctrine 
to meet the necessities of new habits of business, new forms of business instru- 
ments, and new uses of old forms, tends more than any thing else to bring the 
profession into disrepute with the better class of merchants. A tendency in this 
direction was manifested at first in an effort to govern checks by the strict 
analogy of bills of exchange, —a folly which the unanimous good sense of judges 
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has happily nipped in the bud. It is gratifying to trace the consistent firmness 
with which the temptations in this direction have been restrained by a series of 
clear and sound decisions, betraying unusually little conflict, though delivered 
by judges in England and in the various States of America, passing independently 
of each other on new questions. 


The Legislation of France, in regard to Railroads and Electric Telegraphs. By 
M. Coretie, Doctor of Laws, formerly Advocate in the Council of State 
and the Court of Cassation, Professor in the School of Bridges and Roads, 
&e., &e. Second Edition. Two volumes. 8vo. pp. 500. Paris: Marescy 
& Dunod. 1867. 


(Tue following notice is from the pen of one of the most respectable lawyers of France. 
It appeared on the 3d of March last, in “ Le Droit,” a newspaper published in Paris, devoted 
to the proceedings of the courts, legislation, and general jurisprudence. We have thought 
it likely that the elaborate work of M. Cotelle would possess considerable interest for many 
persons in this country.] 

“In the third edition of M. Cotelle’s course of administrative law, which ap- 
peared in 1862, only a single one of its eighteen books treated of railroads. 
This mere fragmentary treatise became, in 1864, a volume of 600 pages; and it 
is of the second edition of this work, forming at present two octavo volumes 
of most substantial dimensions, that we offer here a summary, and a cursory 
review. 

«In the introduction of his work, M. Cotelle has added to the statistical ideas 
and data, to the facts, to the details, and to the analysis of the numerous questions 
discussed and propounded in the administrative inquests of 1853, of 1861-1863, 
as well as in the circular of His Excellency the Minister of Public Works, of the 
1st February, 1864, under the title of ‘* Practical Notions,” all the most prominent 
results derived from the answers of the railroad companies ; from the remarkable 
report of the members of the French section of the Universal Exhibition in 
London, 1862, published in six volumes, octavo, under the direction of M. 
Michel Chevalier; and from the statements of the situation of the empire with 
regard to the public works, laid before the French Legislature in 1865 and 
1866. 

‘*TIn this profound work, which is constantly and with the greatest care kept up 
to the line of advanced intelligence, the author has followed, step by step, all the 
improvements and all the efforts at perfection, which have been successively 
attained and realized in France, in Europe, and throughout the world, in a 
branch of industry, so conspicuously progressive in its nature as is that connected 
with railroads. 

‘“« The six chapters, into which the edition of 1864 was divided, have been in- 
creased to ten in that of 1867. 

«The first of these sets forth the general, historical, economic, and financial 
views, all of the highest interest, which relate to the establishment of railroads 
in France. 

“In the second chapter will be found an analysis of, and commentary on, 
the established schedule of the conditions imposed upon the grant of such 
franchises. There are five sections, concerning the track and the concession of 
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the right of way ; the maintenance and working of the road; the term of redemp- 
tion and forfeiture ; the rates and conditions for the transportation of passengers 
and merchandise ; the stipulations in regard to the various public services. 

‘In the third chapter are found the laws and the regulations of the public 
administration in regard to railroads. 

‘*In the fourth, through twelve sections, will be found every thing that relates 
to the organization, to the personal staff of the management, to the roadway, to 
the stations, to the material, to the rolling stock, to the commercial operations, 
to the receipts and expenditures, to the labors of repair and keeping in order, to 
the special internal management of the companies, to the arrangements for 
safety, to the telegraphic service employed by each company, to statistics, and 
to the supervision of the State over railroad companies. 

‘** The fifth, sixth, seventh, and eighth chapters furnish an abundance of docu- 
ments of all kinds, illustrating the jurisprudence connected with the subject; an 
immense topic, and one as varied as it is voluminous in its numberless applica- 
tions, and on which the learning of the’ author, which is constantly self-reliant 
and of an excellent method, throws a vivid light at every step and on all occasions, 
Here we have extracts from, and summaries of, the latest works ; and the views of 
the author himself, which exhibit great sagacity, on commercial questions, and 
on criminal as well as on civil matters. 

‘* The law of 15th July, 1845, on the police and working of railroads, and the 
ordinance of 13th November, 1846, in relation to the same object, are commented 
on in the ninth chapter, which, by way of supplement to them, affords quotations 
and extracts from numerous instructions and ministerial circulars, which have 
been continually added to the body of the law. 

‘* There is also a great deal that is of value concerning the details, which are 
highly interesting, though but little known, relating to the transportation of 
inflammable substances, goods of great value, and animals; relating to signals; 
to soldiers and sailors travelling separate from their commands; to the time of 
transportation at greater or less rates of speed; to taxes, graduated tariffs, and 
rates of transit. 

‘* Finally, the tenth and last chapter, devoted to the electric telegraph, consists 
entirely of new material, and presents, in detail, matters of history and legisla- 
tion; the organization of the service, and its internal administration. 

‘* What the author says in regard to the appeal which has been made to the 
towns — communes —for the creation within their borders, of a district —can- 
tonnal — service, will be read with both profit and pleasure ; also, what is said 
in regard to the transmission of despatches to or from the sea by signals and — 
submarine cables, &c., &c. ; 

“It must be added, that a general table of contents, alphabetically arranged 
and placed at the commencement of the first volume, puts in the hand of the 
reader, whether impelled by mere curiosity, or in haste to learn, a clew by which 
it will be an easy matter for him to guide himself in his researches. 

‘In conclusion, we may sum up by saying, that if, in publishing this new edition 
of his book, M. Cotelle has had it in view to attract and reward the attention of 
the statesman, the political speaker, those in all countries intrusted with the 
management of lines of communication, railroad companies, their directors and 
chief managers, engineers of bridges and roads, delegates elected by depart- 
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ments and towns, those engaged in the higher branches of industry and in the 
higher walks of commerce ; the entire public, in short, and, above all, the rail- 
road and electric-telegraph public, that immense multifarious client, never at 
rest, always in activity, — then all ‘those who, like ourselves, have perused his 
work with attention and reflection, will unanimously give their testimony, that 
he has successfully attained the object of his endeavors. 
“ RIPAULT, 
“ Former Advocate in the Council of State and the Court of Cassation.” 


Equity in Pennsylvania. A Lecture delivered before the Law Academy of Phila- 
delphia, Feb. 11, 1868. By Witt1sam Henry Raw ez, one of its Vice-Pro- 
vosts. With an Appendix, being the Registrar’s Book of Governor Keith’s 
Court of Chancery. Printed for the Law Academy. Philadelphia: Kay & 
Brother. 1868. 


Far too little attention has been paid to the history of law in America. That 
history runs parallel with the history of our political institutions ; and though, of 
course, in every nation the two can never be dissevered, in none has the con- 
nection between the two been so close as in the United States. Yet our pro- 
fession has little to show in the way of historical literature ; and that little is not 
much to our credit, consisting in great part of personal matters of a rhetorical or 
of a gossiping nature. Those of our lawyers, few enough at the best, who ever 
step out of the round of daily practice, look, in general, before rather than be- 
hind, seek to model the law to what they think it should be, rather than strive to 
discover the causes which have made it what it is. All this is, in our opinion, 
much to be regretted. The historical method has been applied of late years to 
almost all departments of human knowledge with the happiest results; and, in 
England and on the Continent, Savigny and Maine, to mention no other names, 
have shown that the law need form no exception. 

Any attempt, therefore, at original-historical investigation is matter of sincere 
congratulation, particularly when, as in the case of the essay before us, such 
investigation has been crowned with success. Probably most of our readers are 
aware that it is only within a few years that the Supreme Court of Pennsylvania 
has been vested with full equity powers; but probably few are aware that, in the 
early part of the last century, Governor Keith sat as Chancellor in a Court of 
Chancery. ~ 

Of this court, Mr. Rawle has been so fortunate as to discover the records. 
We give his own words: ‘‘ No published record exists of the proceedings of this, 
our only separate Court of Chancery, nor is allusion made in any reported case 
to any cause said to have been determined therein. But I became satisfied, from 
the familiarity with the principles of equity shown in the early reported cases, 
that there must have been a time when those principles were administered in 
more or less conformity with the course and practice of chancery: a careful 
search was therefore made, but a few weeks ago, among the old records and 
archives of our State department; and there, in one of the many cases in the main 
room, and among a quantity of old and dusty books, was found a modest folic, 
of no great size, and bearing no title, which appeared to have hitherto escaped 
the research of the curious. Its existence was unknown to any of the State 
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officials, and it bore none of those marks of annotation and indorsement which 
appear upon most of the colonial archives. 

** It was the Registrar’s Book of Keith’s Court of Chancery.” 

For an account of this volume, of the court itself, and of the history of equity 
jurisprudence before and after that time, we refer the reader to Mr. Rawle’s 
most interesting essay. It furnishes much matter for reflection. To us, what its 
perusal has most forcibly suggested, is the evil name which will often cling to the 
wisest and most beneficial measures, from their having once had the misfortune to 
be taken under the protection of an unpopular party. 


The First Book of the Law; explaining the Nature, Sources, Books, and Prac- 
tical Applications of Legal Science, and Methods of Study and Practice. By 
Jort Prentiss Bisnor, Author of Commentaries on ‘* The Criminal Law,” 
on ‘*The Law of Marriage and Divorce,” and on ‘‘ Criminal Procedure.” 
Boston: Little, Brown, and Company. 1868. 

WE have here another of those introductions to the study of the law, which 
undertake to give advice regarding the choice of the law as a profession, and on 
the methods to be pursued in study and practice. The field is not entirely new, 
as we all know: Samuel Warren, whose fame rests as much on his once famous 
novel of ‘* Ten Thousand a Year” as on his professional success, has tried his 
hand at the same task; and Hoffman, an able and brilliant lawyer of the city of 
New York, has, in his ‘‘ Course of Legal Study,” also attempted the same thing. 
We think Mr. Bishop’s book decidedly the best of the three, notwithstanding 
some marked blemishes; for he is thoroughly honest and careful in his advice, 
and his ideas are almost always sound, and on many subjects they also have the 
merit of originality. 

His first title treats of the preparation necessary for law studies; and herein 
of physical capacity, which gives the author the opportunity to qualify Warren’s 
absurd and sweeping remarks, making it-necessary for every lawyer to have the 
constitution of an ox; of mental aptitude, the possession of which, as Mr. Bishop 
wisely says, can only be ascertained by a certain amount of legal study; and of 
moral aptitude, the least considered of any, and also the most obscure, but the nature 
of which Mr. Bishop makes extremely clear. The difference between the ethical 
and the legal way of viewing a transaction is well stated and illustrated ; and the 
more difficult matter of showing the necessity of a strictly legal conscience, as dis- 
tinguished from an abstract moral sense, and the possibility of the harmonious 
existence of both in the same man, —a matter on which the community at large . 
are always in doubt, and which many excellent people affect to disbelieve, —is 
ably handled. . 

Mr. Bishop next passes to the sources of our law, and gives a very good ex- 
position of the existing relations of the common law of England to our juris- 
prudence, with many valuable citations from the reports of each State. 

He then discusses the law, considered as a system of legal principles, — 
showing the discovery of these to be the object of all investigations into the cases. 
In his next chapter, he attempts the explanation of Lord Coke’s often-quoted, 
but, we have always thought, somewhat obscure statement, that ‘‘ reason is the 
life of the law,” and that ‘ the common law itself is nothing else but reason ;” 
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which he takes to mean, that in the application of the principles to cases, and in 
their due adjustment when they seem to conflict, lies the function of the legal 
reason, which is probably the best explanation that can be given. Then he dis- 
cusses with great fulness and with decided ability, though of course in a some- 
what elementary manner, the very difficult subject of ‘* authority.” We have 
not the space to comment as fully on this chapter as we should like; but we may 
say in brief, that, saving and excepting some rather questionable illustrations 
drawn from the political topics of the day, it is one of the most valuable chapters 
in the book. 

In his consideration of the reports, of the text-books, treatises, commentaries, 
abridgments, and the like, there is a great deal of acute and sound criticism, in- 
terspersed with useful and interesting historical accounts of many of the most 
important books. In fact, in this division of the subject there are many things 
of great value, which we should not know where to find elsewhere, and which 
most men do not discover until they have been through a long course of reading 
and practice, if they ever do. There is a delicious bit of criticism on the works 
of Mr. Justice Story (§ 307 et seq.), which we commend to all our readers. 

The curious mingling of shrewdness and experience with what some might 
term religious superstition in Mr. Bishop’s critical remarks, gives a quaint flavor 
to them, which, so far as we recollect, is possessed by none of the moderns. For 
instance, be quotes early in his book (§ 161) the saying of Lord Coke, that, 
when a court is deciding a case, ‘‘ Almighty God openeth and enlargeth the 
understanding of the desirous of justice and right.” This he explains as follows : 
“When, therefore, there is a concurrence of all the circumstances essential to a 
sound administration of justice, —namely, the court sitting with unbiassed under- 
standing to hear the argument, the presentation of argument on both sides by 
counsel learned in the law, such a constitution of the tribunal as will render its 
judgment valid and effectual, the aspiration in the minds of the judges after jus- 
tice and right, and the existence in their minds of that reasonable amount of 
legal aptitude and learning, without which they never ought to have been 
appointed judges, — ‘Almighty God’ appears in the midst of the tribunal 
where it sits, and reveals the right way to the understandings of the judges, as 
surely as he appears in the tempest on the ocean, and teaches each water-drop 
where to lie when the wind goes down, so as to produce in the deep the same 
calm which has gone before in the sky. And, as the ocean-drops do not know 
the philosophy of this, so, oftentimes, the judges do not apprehend the true rea- 
sons of their decisions. Now, if the judges travel out of the record, and undertake 
to lay down doctrines not necessary to the decision of the cause, ‘ Almighty God’ 
does not go with them there; their words are what are called, in the law books, 
obiter dicta, and, being both uninspired and impertinent, they are of no effect as 
a guide in future causes. Sometimes, indeed, they are somewhat regarded by 
succeeding judges; but they do not carry with them, in any proper sense, the 
weight of authority. Again: if the cause is not argued, or if it is argued by 
counsel quite incompetent, or by competent counsel whom the interests of the 
clients compel to present merely distorted or partial views of the law, the case is 
not one in which all essentials to a sound administration of justice concur: there- 
fore ‘ Almighty God’ does not appear to enlighten the tribunal, and the decision 
is not entitled to be received afterward with the respect due to an authority.” 
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So, “‘if the decision should appear, on inspection, to be palpably wrong,” or “if 
it was counter to the first principles of morality, in a matter in which the stand- 
ard of morals is the same among all civilized and Christian people.” — “ But if 
its effect is merely to establish some technical rule, in a case where such rule is 
not in violation of any principle of morality, . .. we presume it to have been 
approved by ‘ Almighty God,’ and thus it stands as authority to guide future 
causes.” 

And all through the book (§§ 197, 264, 267, 296, 307, 387) we are continu- 
ally running across decisions in which ‘* Almighty God” was present, and hear- 
ing of text-books where ‘* Almighty God” assisted the writer; while with other 
authors and other courts, we find that, to the best of Mr. Bishop’s belief, He was 
not present to aid and direct. 

Now, without quarrelling with this view of the providence of God, we may be 
permitted to say that it is certainly rather a questionable novelty to find it so 
elaborately set forth in a law book; and, as it seems that we have to apply our 
own reason to each case, we do not see that any new criterion of legal truth has 
been adduced. 

Of the same nature is Mr. Bishop’s mention of the doctrine of the Trinity, as 
analogous to the ‘‘ threefold nature of the law.” Here the learned author's un- 
necessary —for so it clearly seems to us—meddling with sacred things leads him 
into such an extraordinary sentence as the following: ‘‘ We hear of the ‘three- 
fold cord, not easily broken ;’ of the triangle, which is a sort of power in mathe- 
matical science ; and, in theology, of the Trinity. We might go where the milkmaid 
plies her vocation, and find the three-legged stool,” &c.' This last happy thought, 
in conjunction with the doctrine of the Trinity, serves him further: ‘‘ The law 
. . + Constitutes a trinity not unlike the three-legged stool,” of which the legs are 
‘legal principle, legal reason, legal authority.” Perhaps this fanciful method 
serves to impress the ideas of the author upon the reader; but we must say, that 
it is, in our judgment, hardly admissible for this purpose, because it is hardly 
reverent. And we must venture also the remark, that, generally, a higher tone 
of sobriety would have much improved the book. 

Mr. Bishop’s advice about the place of study, about a prescribed course of 
study, about particular books likely to be read by the beginner, and about taking 
notes and making abridgments, is excellent. We regard all this part of the book 
as of great value. Sound, practical common sense characterizes every piece of 
advice he gives. And here the honesty and directness of the man stand out in 
marked distinctness, when we compare his careful recommendations with the 
loose talk of most books of advice on these subjects. 

In the chapter headed ‘Incidental Accomplishments,” we have some capital 
and timely remarks about the true way to cite authorities, both in the civil and 
common law. And, in his last chapter, Mr. Bishop has given us what must have 
been the result of great labor on his part, and what every lawyer will at once 
recognize as of inestimable value, —an ‘‘ Alphabetical List of Names and Abbre- 
viations, with dates, and some observations respecting the qualities of particular 
books.” In this list we find all the reports, of whatever name, and all, or nearly 
all, the text-books, with notes giving information as to the different editions, and 
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as to the intrinsic value of the books. This alone ought to secure for the whole 
book a wide sale among those who have no use for the elementary portions of it. 

We have spoken above of some blemishes. We might speak, perhaps, of 
others: we might, perhaps, speak of an undue sensitiveness regarding the de- 
cision of the Supreme Court in the case of Green v. Commonwealth, concerning 
which our author takes occasion to speak at length that, considering that the 
case is used only as a mere illustration, is wholly unnecessary, and in discussing 
which he is also, it seems to us, rather undeservedly severe upon some criticism 
in our Review. But we content ourselves with saying, that, in spite of its faults, 
the book is a sound, careful, and useful one; that it is altogether the best of 
its class; and that, as for its faults, they may, after all, be disregarded, as mere 
surplusage. ‘ 


Reports of Cases in Law and Equity, determined in the Supreme Court of the 
State of Iowa. By Tuo. F. Wirnrow, Reporter. Vol. XIII., being Vol. 
XXI. of the series. Chicago: Callaghan & Cutler. 1868. 


WE noticed in our last number, p. 538, Vol. XXII. of the Iowa Reports, — 
being the first of Mr. Stiles’s series. We have here its predecessor, — the thir- 
teenth and last volume of cases reported by Mr. Withrow, — the publication of 
which has been, we presume, accidentally delayed. We have not, at any rate, 
seen it in season to include its decisions in our Selected Digest of State Reports. 
They will appear in our next issue. 

As usual, we have found many important cases in this volume. The case of 
Livingston v. McDonald, p. 160, contains an interesting discussion of the right 
to discharge surface-water, by drains, upon the lower lands of other proprietors. 
The court follow the general rule of the civil law, and what is perhaps the gene- 
ral rule of the courts of this country and of England, in holding, that the owner 
of the upper land cannot, by any artificial ditch or the like, drain his surface- 
water off in such a way as to injure the lower lands of his neighbor. This ques- 
tion, of great importance in an agricultural country like the State of Iowa, was 
discussed for the first time in this case. The decision, which was well considered, 
may perhaps have the weight of authority in its favor; but it seems to us, to say 
the least, a fair matter for argument, whether the Massachusetts rule, which 
allows a man to do substantially what he will, in the matter of drainage, with his 
own land, and which is, of course, a far more simple and convenient rule, and 
undoubtedly must operate to prevent litigation, does not also, on the whole, tend 
to the general improvement of agriculture, more surely than the rule followed in 
this case. 

Gardner v. Cole, p. 205, is a case where the court allowed a bona fide pur- 
chaser for value to set aside a prior fraudulent deed, of which he had no actual 
notice, notwithstanding the same had been recorded. In Hendrickson v. Kings- 
bury, p. 379, we have an interesting discussion of the subject of punitive or exem- 
plary or vindictive damages. The court, Mr. Justice Cole delivering the opinion, 
refer to the controversy between Professor Greenleaf and Mr. Sedgwick, in 1847, 
on this question ; and, though they side with the latter in his general views, yet 
it is with some qualification as to particular expressions. In this case, the Su- 
preme Court refused to sustain the instructions to the jury, of the court below, 
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which were to the effect, that they might, by the amount of their verdict, “ mani- 
fest the detestation in which the act was held by them.” 

A singular case is that of Haley v. T'he Chicago and North-Western Railway 
Company, p. 15, which was a suit brought by the administrator of one Rogers to 
recover damages for injuries to the intestate, resulting in his death, caused by 
the negligence of the defendants. It appears, from the statement of facts in the 
opinion of the court, that this Rogers ‘* got upon the cars going east, at De Witt, 
after dark ; that he was very drunk; that he did not pay his fare when demanded 
by the conductor; that, for this reason, he was forcibly thrown out or dragged 
from the cars at the next station, called Ramessa, at the usual depot; .. . that 
the night was foggy and very dark; . . . that there were but three houses at 
Ramessa,” &. Next morning, his body was found upon the track, badly man- 
gled, half a mile east of the depot at Ramessa. It appeared that he had been 
killed by a train which passed along some six hours after he was left at the 
station. The negligence complained of consisted in putting Rogers out of the 
cars when he was so drunk that he could not take care of himself. The jury 
found for the plaintiff; a motion by defendants for a new trial was overruled; 
and the defendants appealed. It was not contended that the instructions given 
to the jury were erroneous, but that they were defective, in not calling the atten- 
tion of the jury to the circumstances of the time and place of the accident, as facts 
tending to throw light upon the responsibility of Rogers for his own actions, 
This view was sustained by the court in an opinion of Chief Justice Lowe. Wright, 
J., dissented, on the ground that the defendants should have asked the court 
below, at the trial, for the instructions, which they now claimed ought to have 
been given; and that, not having done so, they had lost their remedy. The 
whole case is a very interesting one. 

In the Appendix we find a report of the very curious case which we have 
already had occasion to notice (1 Am. Law Review, 747), Scott v. Thompson, 
involving the society known as ‘* Jehovah’s Presbytery of Zion.” The facts 
here show the weakness of poor human nature about as clearly as any thing can, 
We thank Mr. Withrow for printing it in his volume. 


An Introduction to the Constitutional Law of the United States ; espevially de- 
signed for Students, General and Professional. By Joun Norron Pomeroy, 
LL.D., Dean of the Law School and Griswold Professor of Political Science 
in the University of New York; author of an Introduction to Municipal Law. 
New York: Published by Hurd & Houghton. 1868. 

A Goop introduction to the study of the Constitution of the United States 
has long been wanted, and this work appears to be well adapted for this purpose. 
The arrangement is orderly and convenient; the style is clear, and the analysis 
of cases reasonably exact. The author has clearly defined ideas of the general 
scope and character of the Constitution, and, in all the cases of questionable 
exercise of power on the part of the General Government, leans strongly to the 
validity of its exercise. In fact, so strongly are his convictions planted, that it is 
sometimes doubtful whether he allows their full force to the dissenting opinions 
of a minority of the court. A thorough and exhaustive treatment of the rela- 

_ tions of the citizen to both his State and the United States is not attempted ; 
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but, as briefly stated by the author in a carefully considered introduction, he 
answers briefly, clearly, and very fully the three questions, ‘‘ In what hands 
has the sovereign power been placed? ”— To what law has this exercise been 
subjected ?” —‘* By what means and combinations has the observance of this 
been assured?” If in the general tone and feeling of the work there is an 
impression given that the author attaches too little importance to the sover- 
eignty remaining in the States, he at least furnishes the ready means for the 
detection of the error; and it is but natural that the pendulum which has hereto- 
fore been swung too far to the one side should in its return swing a little too far 
to the other. A single illustration may perhaps render this point clearer. It is 
said (p. 188), in regard to taxation, — (1) The State power to tax must be exer- 
cised second to that of the General Government; or, in other words, the claims of 
the nation upon persons and property have priority, and must be satisfied, even 
to the exclusion thereof of the States. (2) The State power cannot be exerted 
upon the property of the General Government, or upon means which that Gov- 
ernment has adopted to carry on its general affairs. 

We are not aware of any decisions or practice which confirm the first of these 
propositions. There is no reason known to us why a State might not tax the 
incomes of its citizens fifty, seventy-five. or even one hundred per cent, to the 
exclusion, practically, of the power of the General Government to collect a tax 
from the same source. Of course, no such suicidal policy would be attempted 
by either the General or the local Governments. Certainly there is nothing in 
the cases cited by the author which contravenes this propdsition ; and the limita- 
tion on the power is to be found in the good sense of the States, but not in the 
letter or spirit of the Constitution. But this is only a logical result of a premise, 
implied rather than expressed, which seems to us fallacious, that the General 
Government is necessarily and in all respects supreme, wherever it claims the 
power. The true limitation seems to be rather the well-understood one, that, 
within certain specified limits, the power of the General Government is supreme ; 
but outside those limits there is a region of concurrent powers which each gov- 
ernment may exercise without any question of supremacy. The well-known 
license cases furnish another instance of a different class of powers brought into 
exercise on the part of the States, which interfered, though indirectly, with the 
taxing power of the General Government, where the exercise of the power on the 
part of the State, was sustained. 

The course of events will determine the accuracy of the author's premises, 
express and implied, and will shape the Constitution more or less according to 
his views. His book will be a very great help to students who are commencing 
the study of these questions, which now, and for many years to come, must be 
of much greater interest and concern than in the time past. The collection of 
cases,has been thoroughly made; and a good index to subject-matter and cases 
cited completes the work, which we cordially recommend as a convenient manual 
for those who wish the subject well outlined before commencing a more extended 
course of study, as well as for those whose desires are limited to a general ac- 
quaintance with the extent and limits of the powers and duties of the General 
Government under the Constitution. 
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The Relation of the Legal Profession to Society. A Lecture delivered before 
the Maryland Institute, March 9, 1868. By Grorce Wiu1aM Brown, 
Baltimore: Kelly & Piet, Printers. 1868. pp. 28. 

A USEFUL lecture is this of Mr. Brown’s. Starting with a humorous review of 
the popular ignorance in regard to the nature of a lawyer’s work, and the popu- 
lar errors respecting it, he compresses into a few pages the great arguments for 
the necessity of the legal profession, and in a very intelligible manner illustrates 
its beneficial influence on the community. Some extremely sagacious remarks of 
De Tocqueville on the specially important part which lawyers take in our demo- 
cratic government, are aptly inserted. There is not much in this lecture that 
would be new to a lawyer; but there is a great deal of which most people out- 
side the profession are either ignorant or careless, and concerning which it 
would be well if more of this sort of information were afforded them. 


Sovereignty, Allegiance, and Secession: aw Essay on the Constitution and Gov- 
ernment of the United States. By Hon. Wituiam Hunter, Judge of the 
Criminal Court of Memphis. Memphis: Printed by James Dumars. 1868, 
pp. 43. 

Tue author proposes to himself, in this pamphlet, to supply ‘‘a great public 
want in the political literature of this country ;” namely, ‘‘ an analysis of the 
fatal heresies of State sovereignty, State allegiance, and secession,” presented 
in a:form ‘* accessible to the mass of the people.” We should suppose that he 
had succeeded so far perhaps as it is possible for an essay like this to succeed 
in such an endeavor; that is, that he has thrown into a concise form as much of 
the historical argument, of the principal documents, and of the main reasons for 
the views he advocates, as could be thrown into a pamphlet suited for popular 
use. But, in such high matters, the logic of events is greater than the logic of the 
essay ; and, though we wish to see the heresies he controverts confuted by argu- 
ment, we recognize that, for all practical purposes, they may be held to be aban- 
doned. We have no doubt, however, that Judge Hunter's learned and earnest 
pamphlet will be widely read, and prove of use to many minds. 


Considerations sur les Lois Civiles du Mariage. Par Désmré Grrovarp, 
B.C.L., Avocat. pp. 43. Montréal: Typographie du Nouveau Monde, 
23, Rue Saint Vincent. 1868. 

WE wish that we had room to give our readers some idea of this vigorous and 
very clever pamphlet. The writer pleads earnestly and ingeniously for the main- 
tenance of the conservative views of the marriage contract, to which the Latin 
origin and religious faith of the population of Lower Canada naturally incline them, 
against the innovations so commonly adopted in the United States, and the prin- 
ciples of which have even been recognized in England by the recent Divorce Act. 
We cannot follow M. Girouard in his discussions concerning the authority of 
English and French laws and customs in Canada, or concerning the present 
holders in the New Dominion of the power to establish the law of marriage on a 
sure and uniform basis. These subjects cannot, of course, be intelligently pur- 
sued, except by the Canadians themselves ; nor do they possess much interest for 
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others. The writer urges that the Roman Catholic dogma of marriage is also 
the only safe and right legal rule; and that as the former cannot be accommo- 
dated to the existing laws of Canada, or of any country, the legislation of Canada 
should be altered to meet the requirements of the Church, that there may be but 
one rule on the subject. Few, probably, of our readers will agree with him; 
but his arguments and illustrations are certainly very ingenious and effective, 
and contain much that is of general interest. 

Speaking, p. 11, of ‘‘un jurisconsulte américain d’une grande réputation, 
Dr. Isaac F. Redfield, protestant,” M. Girouard takes occasion, in a note, to 
explain, for the benefit of his French readers, the difference between the civil and 
the common law in the matter of authority, ‘‘qu’en France, les opinions des 
hommes de loi, juges ou non, font autorité, eu égard, bien entendu, a leur répu- 
tation bisée sur leur intégrité et leur savoir,” whereas ‘* en Angleterre, les juge- 
ments des juges in banco sont, ce que l’on est convenu d’appeler les autorités ; 
et les auteurs de t¢raités ne sont généralement que des compilateurs de ces précé- 
dents.” Curiously enough, however, our author is inclined to take a less dis- 
paraging view of the American writers of treatises on law and of their per- 
formances ; he sees in our great luminaries something more than mere compilers 
of decided cases, and in our standard text-books something which approaches in 
weight and merit the famous treatises of Pothier and Troplong. ‘‘ Aux Etats- 
Unis, comme dans les autres colonies anglaises ayant leur propre législature, on 
est forcé de considérer si la régle anglaise doit y étre appliquée, avant de l'y 
reconnaitre ; on y raissonne donc la jurisprudence ; on la discute; et voila sans 
doute la raison pour laquelle le Barreau Américain est aujourd'hui peut-étre supé- 
rieur au Barreau Anglais; voila pourquoi, les commentaires de Kent, Story, Dr. 
Parsons, et les traités spéciaux de Wheaton, Redfield, Angell, Bishop, etc., font 
loi pareillement 4 Westminster Hall et devant les cours américaines. Qu’il 
nous soit permis d’observer que nous préférons le systéme francais et améri- 
cain, qui oblige, pour ainsi dire, les auteurs et commentateurs a se rendre 
compte des décisions des cours de justice, en remontant aux principes, et a 
rejeter respectueusement celles qui leur paraissent contraires aux régles du droit, 
—systéme qui a donné a la France et aux Etats-Unis une opinion publique en 
matiére de droit et de jurisprudence.” We are not disposed to quarrel with our 
author for his exalted view of the legal writers of this country, though we have 
our doubts if his comparison is in all respects sound. 


The Quarterly Journal of Psychological Medicine and Medical Jurisprudence. 
Edited by Wrtt1am A. Hammonp, M.D., Professor of Diseases of the Mind 
and Nervous System in the Bellevue Hospital Medical College, &e. Vol. II. 
No. 2. April, 1868. New York: Moorhead, Simpson, & Bond. London: 
Triibner & Co. 1868. 

Toss interested in what seems to be the popular inquiry of the period, — viz., 
regarding the alleged diminution in the rate of increase among the native-born 
population of this country, — must read an able paper in this excellent journal, 
by Dr. Nathan Allen, of Lowell, Mass., who has devoted much time and thought 
to the subject. 

We are glad to see that Dr. Hammond has inserted a reply to Dr. Storer’s 
article on the Law of Rape, by a lawyer, Mr. Stern, who opposes the adoption, 
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in the existing law, of the amendments proposed by the former writer. The 
subject is, however, too large for us even to enter upon it here. 

We again commend the cases collected in this journal under the head of Medi- 
eal Jurisprudence to those of our brethren who may be interested in defining 
the limits gf insanity. In this number, there are accounts of two criminals, both 
of whom committed murder, whose cases are certainly very interesting from a 
psychological point of view, and which, on perusal, might, we should think, 
throw light on same doubtful questions. 


New York Medical Journal. For April, May, and June, 1868. 


The Western Jurist. For February and April. 


Tue April number of this valuable legal periodical contains an able article 
from the Hon. Thomas M. Cooley, late Chief Justice of Michigan, on ‘‘ the Con- 
stitutional Limits to the Law of Taxation.” The February number has a review 
of that extremely clever book, — Maine’s Ancient Law, — which, we are glad to 
see, is becoming as well known as it deserves to be. 


The American Law Register. For April and May. 

Tue April number has another of Judge Redfield’s entertaining sketches of 
the English courts. Both numbers contain important cases, with some valuable 
notes. 

The Pittsburg Legal Journal. 
The Legal Intelligencer. Philadelphia. 


The Internal Revenue Record and Customs Journal. New York. 
The Weckly Bankrupt Register. New York. 

TuesE periodicals formerly constituted but one; but of late they have been 
wisely separated. The first is said to be ‘‘ a weekly register of United States 
Official Revenue and Customs Decisions.” It is edited by Mr. P. V. Van Wyck. 
The second is stated to be ‘‘a record of law reports and proceedings in bank- 
ruptcy in all of the States,” and is edited by Mr. G. T. Deller. Both are pub- 
lished at 95, Liberty Street, New York, and both are of unquestionable value. 
The New York Daily Transcript. 

The Canada Law Journal. Toronto. 
The Local Courts and Municipal Gazette. Toronto. 


The Law Magazine and Law Review ; or, Quarterly Journal of Jurisprudence. 

For May, 1868. London: Butterworths. 

Tus able quarterly opens with an article on the English Judicial System, with 
suggestions for its amendment, in which we find an interesting discussion respect- 
ing the convenience and advantage of the appellate jurisdiction of the House of 
Lords. Inter alia, there is an interesting article on the Inns of Court. 


The Law Times. London. 
The Solicitors’ Journal and Reporter. London. 
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A LIST OF NEW LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE APRIL, 1868. 


Alabama Reports. By Shepherd. Vol. 89. 8vo, sheep, $8.00. Barrett & Brown, 
Montgomery... 

Barbour’s New York Supreme Court Reports. Vol. 48. 8vo, sheep, $5.50. W. C. 
Little, Albany. ; 

Bishop’s Commentaries on Criminal Law. Fourth edition. 2 vols., 8vo, sheep, $15.00. 
Little, Brown, & Co., Boston. 

Bishop’s First Book of the Law. 8vo, sheep, $5.00. Little, Brown, & Co., Boston. 

Dixon on the Adjustment of General Average. 8vo, sheep, $6.00. New York. 

Fisher’s Patent Cases. Vol. 2. 8vo, sheep, $30.00. Robert Clarke & Co., Cin- 
cinnati. 

Fuqua’s Louisiana Civil Code. 8vo, sheep, $10.00. B. Bloomfield & Co., New 
Orleans. 

Gale on the Law of Easements. 8vo, cloth, 25s. Fourth edition. Sweet, London. 

Georgia Reports. By Bleckly. Vol. 34. 8vo, sheep, $7.50. Atlanta. 

Grady’s Treatise on the Hindoo Law of Inheritance. 8vo, cloth, £2. 2s. Wildy & 
Sons, London. 

Griffith’s Institutes of the Jurisdiction of the High Court of Chancery. Post 8vo, 
cloth, 10s. Sweet, London. ; 

Heyl’s United States Commercial Digest. Royal 8vo, sheep, $10.00. Little, Brown, 
& Co., Boston. 

Howard's Practice Reports in the New York Supreme Court and Court of Appeals. 
Vol. 34. 8vo, sheep, $4.50. William Gould & Son, Albany. 

Illinois Reports. By Freeman. Vol. 39. 8vo, sheep, $5.50. E.B. Myers & Chan- 
dler, Chicago. 

Indiana Reports. By Harrison. Vol. 27. 8vo, sheep, $5.00. Douglass & Conner, 
Indianapolis. 

Iowa Reports. By Withrow. Vol. 21. 8vo, sheep, $5.00. Callaghan & Cutler, Chicago. 

Iowa Reports. By Stilles. Vol. 22. 8vo, sheep, $5.00, Ottumwa, Iowa. 

Maine Reports. Vol. 54. By Virgin. 8vo, sheep, $5.00. Masters, Smith, & Co., 
Hallowell. 

Maryland Reports. Vol. 23. 8vo, sheep, $5.00. Cushings & Bailey, Baltimore. 

Maryland Reports. Vol. 24. 8vo, sheep, $5.00. Cushings & Bailey, Baltimore. 

Minnesota Reports. By Spencer. Vol. 12. 8vo, sheep, $5.00. Combs & Whitney, 
Saint Paul. 

Mosely’s Practical Handybook of Elementary Law. 12mo, cloth, 7s. Butterworths, 
London. 

New Hampshire Reports. By Hadley. Vol. 46. 8vo, sheep, $5.00. B. W. Sanborn 
& Co., Concord. 

Nott & Huntington’s U.S. Court of Claims Reports. Vol. 2. 8vo, sheep, $6.00. W. 
H. & O. H. Morrison, Washington. 
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Pennsylvania Reports. By Smith. Vol. 54. 8vo, sheep, $4.50. Kay & Brother, 
Philadelphia. 

Poland’s Digest of the United States Military Laws, from 1860 to 1867. 8vo, cloth, 
$4.00; sheep, $4.50. Little, Brown, & Co., Boston. 

Robertson’s Reports of Cases in the Superior Court of the City of New York. Vol. 3. 
8vo, sheep, $7.00. W. C. Little, Albany. : 

Sedgwick on Damages. Fourth edition. Royal 8vo, sheep, $8.50. Baker, Voor. 
hies, & Co., New York. 

Snell’s Principles of Equity. 8vo, sheep, $7.50. Kay & Brother, Philadelphia. 

South Carolina Equity Reports. By Richardson. Vol. 18. 8vo, sheep, $7.50. E, 
J. Dawson & Co., Charleston. 

Sprague’s Decisions in Admiralty and Maritime Cases. Vol. 2. 8vo, sheep, $5.00, 
Little, Brown, & Co., Boston. 

Story on the Law of Partnership. Sixth edition. 8vo, sheep, $7.50. Little, Brown, 
& Co., Boston. 

Story on Promissory Notes. Sixth edition. 8vo, sheep, $7.50. Little, Brown, & Co., 
Boston. : 

Taylor on the Law of Evidence as administered in England and Ireland. 2 vols. 
Royal 8vo, cloth, 70s. Fifth edition. Sweet, London. 

Trial of Andrew Johnson. Official Report. 8vo, sheep, $6.00 ; on larger paper, $7.50. 
F. & J. Rives & G. A. Bailey, Washington. 

Tyler on the Law of Infancy and Coverture. 8vo, sheep, $7.50. William Gould & 
Son, Albany. 

United States Digest. Vol. 24. Royal 8vo, sheep, $6.50. Little, Brown, & Co., 
Boston. 

United States Digest. Vol. 25. Royal 8vo, sheep, $6.50. Little, Brown, & Co., 
Boston. 

United States Statutes at Large. Vol. 14. Royal 8vo, sheep, $4.50. Little, Brown, 
& Co., Boston. 

Vermont Reports. By Brayton. 1815-1819. 8vo, sheep, $6.00. Tuttle & Co., Rut- 
land. 

Wharton’s Criminal Law. Vol. 1. Pleading and Evidence. 8vo, sheep, $7.50. Kay 
& Brother, Philadelphia. 
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UNITED STATES. 


IMPEACHMENT. — We continue our diary from the point where it left off in 
our last number; and we give the President’s answer at length. An abstract of 
the arguments will not be attempted, and a discussion of the whole case in its 
legal aspects is postponed. It is only proposed, here, to give the facts of the 
case, in brief, as they were made to appear from day to day. 

March 23.—The President files his answer. A motion by his counsel for 
thirty days’ time to prepare for the trial refused, 12 to 41. 

March 24. — The replication of the House filed. It is given below with the 
answer. It was ordered, That the Senate will commence the trial of the Presi- 
dent, upon the articles of impeachment exhibited against him, on Monday, the 
thirtieth day of March, and proceed therein with all despatch, under the rules 
of the Senate sitting upon the trial of an impeachment. 

March 30.— The case for the Government was opened by Mr. Butler, in a 
speech of three hours. Mr. Johnson's oath of office; the nomination of Mr. 
Stanton as Secretary of War in 1862 by Mr. Lincoln, and his confirmation by 
the Senate; and Mr. Johnson’s message of Dec. 12, 1867, announcing and de- 
fending the suspension of Mr. Stanton, — were put in evidence. 

March 31.-—-The managers put in the Senate resolution of Jan. 13, 1868, not 
concurring in the suspension of Mr. Stanton; the President’s message of Feb. 
21, 1868, announcing the removal of Mr. Stanton, and an extract of the Senate 
journal showing the action of the Senate thereon; Mr. Stanton’s commission 
from President Lincoln, under which alone it was said by Mr. Wilson he had 
acted as Secretary of War. The chief clerk of the Senate testified that notice 
of the Senate resolution of Feb. 21, as to the removal of Mr. Stanton, had been 
served on the President. Another officer of the Senate testified to having served 
the same on General Thomas at 11 p.m., Feb. 21. A clerk in the Treasury De- 
partment testified to a change in the form of commissions since the passage of 
the Tenure of Office Act; substituting for ‘‘ during the pleasure of the Presi- 
dent for the time being,” the words, ‘‘ until a successor shall have been appointed 
and duly qualified.” This change was made March 6, 1867. Mr. Burt Van 
Horn, of the House of Representatives, and others, testified to the demand of 
General Thomas on Mr. Stanton, that the latter should give up to him the office 
of Secretary of War; and the refusal of the latter so to do. Evidence of Gen- 
eral Thomas’s declaration at that time being offered in order to show an intent to 
take possession of the Department by violence, the same was ruled admissible 
by the Chief Justice. This led to a discussion of his right to take part in the 
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proceedings (Mr. Sumner and others contra), and to an amendment of the seventh 
rule as follows, 31 to 19:— 


The presiding officer of the Senate shall direct all necessary preparations in the 
Senate Chamber, and the presiding officer of the trial shall direct all the forms of pro- 
ceeding while the Senate are sitting for the purpose of trying an impeachment, and 
all forms during the trial not otherwise specially provided for. And the presiding offi- 
cer of the trial may rule all questions of evidence and incidental questions, which rul- 
ing shall stand as the judgment of the Senate, unless some member of the Senate 
shall ask that a formal vote be taken thereon; in which case, it shall be submitted to 
the Senate for decision, or he may, at his option, in the first instance submit any such 
question to a vote of the members of the Senate. 


April 1.—A resolution proposed by Mr. Sumner, denying the right of the 
Chief Justice to vote in case of a tie, rejected, 21 to 27; the ruling of the Chief 
Justice as to Thomas’s declaration of intention was sustained; and Mr. Bur- 
leigh testified that the General stated on the 21st of February, that he intended 
to take possession by ten o'clock, and that he would use force, if possession were 
refused him. At the end of the argument on the admissibility of the testimony, 
it was decided, nem. con., that the limitation of the twentieth rule applies to the 
whole number of persons to argue. Other declarations of Thomas's before Feb. 
21 were ruled out by the Chief Justice, but admitted by the Senate, 28 to 22, 
They were to the effect that ten days before that date the General said to certain 
clerks in the War Office, that he intended to relax certain rules then in force, and 
that, unlike his predecessor, he proposed to treat them like gentlemen. Other 
witnesses testified to same effect, and that Thomas said that he would kick that 
fellow out in two or three days. 

April 2. — Further evidence corroborating the above. General Emory testi- 
fied that he was summoned to the President by a note from his secretary, and 
that the President made inquiries about recent movements of troops round 
Washington. Witness replied that such movements could not have taken place 
without his knowledge under Order No. 17, series of 1867. The President sent 
for the order, read it, and said, ‘* This is not in conformity to the Constitution 
of the United States, that makes me commander-in-chief, or with the terms of your 
commission ;” and asked if he was to understand that he could only issue an order 
through General Grant. Witness replied that the army was a unit in that belief, 
and that the opinion of several eminent lawyers had been taken, all of whom 
held that the army was bound to obey the law, whether constitutional or not, until 
the question was decided by the Supreme Court, and it was promulgated in 
orders that the law was void. 

The President said, ‘* The object of the law i is evident.” The above mentioned 
order was put in the last sections of an appropriation act, approved March 2, 
1867, establishing the headquarters of the army at Washington, and enacting that 
all orders of the President or Secretary of War should be issued through Gen- 
eral Grant, and that the General should not be suspended from command, nor be 
assigned for duty elsewhere, except at his own request, without the previous 
approval of the Senate. General Emory’s commission; the order of Aug. 27, 
1867, assigning him to duty in Washington; a note from the President, dated 
Feb. 13, 1868, requesting of General Grant that General Thomas resume his 
duties as Adjutant General; a note from General Grant, Jan. 24, 1868, request- 
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ing the President to give him certain previous verbal instructions in writing, and 
indorsement of the latter, Jan. 29, directing the General not to obey any orders 
issued from the War Department, unless known to come from the President; 
and the President’s letter to General Grant of Feb. 10, — were next put in. The 
latter was objected to, unless accompanied by the letters of the several heads of 
departments inclosed with and referred to in the same; but was admitted with- 
out them, 20 to 29. The letters removing Mr. Stanton, and appointing General 
Thomas Secretary ad interim, were next put in. Evidence that the President 
appointed his own private secretary Assistant Secretary of the Treasury ad 
interim, as one means of defeating the Tenure of Office and other acts, was offered 
under the eighth and eleventh articles, but was rejected, 22 to 27. The President's 
despatch to Governor Parsons, of Alabama, dissuading a reconsideration of the 
rejection of the proposed fourteenth amendment to the Constitution was admit- 
ted under the eleventh article, 27 to 17. . 

April 3. — Rule seventh amended by inserting at the end of the same, ‘‘ Upon 
all such questions, the vote shall be without a division, unless the yeas and nays 
be demanded by one-fifth of the members present, when the same shall be 
taken.” 

The President’s message at the time of the concurrent resolution of the two 
houses, as to the proposal of a fourteenth amendment to the Constitution, was 
put in. Several stenographers testified as to the President’s speeches charged in 
the tenth article; one of the witnesses being allowed to refresh his memory 
from a newspaper report which he knew to be correct. Also, the Cleveland 
Leader’s report of the above speeches was admitted, against the ruling of the 
Chief Justice, 35 to 11; although it was objected, that the managers were in 
possession of the notes of the short-hand writer of the whole speech, and of his 
transcript therefrom sworn to by him, and that the Leader’s report was made 
partly by another person beside the witness, whose notes were not produced. 

April 4. — Further evidence as to the President's speeches ; change in certain 
commissions in the Treasury and State Departments testified to. The words, 
“ during the. pleasure of the President for the time being,” were struck out, and 
* subject to the conditions prescribed by law” had been inserted; and commis- 
sions issued since the Tenure of Office Act had contained these words. Some 
changes in temporary commissions were also proved. But no commission had 
been issued to a head of a department since that time. The correspondence 
relatiye to the removal of Mr. Pickering from the office of Secretary of State 
(the only head of a department removed during the session of the Senate by any 
President), was read from the works of John Adams; and an extract from the 
Executive Journal of the Senate of the same date as the letter of removal, May 
12, 1800, which contained a nomination of a successor to Mr. Pickering, was 
read, as tending to show that this nomination went to the Senate prior to the 
removal. A list of heads of departments appointed by the President during 
the session of the Senate was also put in; and it was shown that the letter of 
authority in case of such temporary appointments was sent from the President, — 
by whom signed, was left to be shown from the documents themselves. 

A letter of the President's, notifying Mr. McCulloch that he had suspended 
Mr. Stanton under the Tenure of Office Act, was read. Also, messages of his, 
announcing the suspension of other officers, in accordance with the terms of said 
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act. The case on the part of the House was closed at 3 p.m. Judge Curtis 
then requested an adjournment till Thursday, which was carried, 37 to 10, 
April 9.— Mr. Butler put in the letter of General Thomas, accepting the 
office of Secretary of War ad interim, and evidence of the suspension of one 
Blodgett, a Georgia postmaster, which suspension had not been reported to the 
Senate. Mr. Curtis opened the case for the defence. 
April 10.— Mr. Curtis finished his opening speech. 


Testimony IN DEFENCE. 

General Thomas was called, and testified to the President’s having declared his 
intent to support the Constitution and the laws, and his desire that witness would 
do the same, at the time of giving the General his appointment (Feb. 21), and that 
Mr. Stanton, when the office was demanded of him, at first only asked if he would 
be allowed time to remove his papers, but later sent the General a letter forbidding 
him to issue any orders as Secretary ad interim. The remarks of the President 
after the letter to Stanton was delivered, and when informed of General Thomas’s 
arrest, were objected to, but admitted, 42 to 10. He said, *t Very well: that is 
just where I want it,—in court.” Mr. Stanton and General Thomas drank 
together at the War Office after the members of Congress were gone. The 
words, ‘‘ kick that fellow out,” were first used by the witness, Karsner, and re- 
peated jocularly by Thomas to get rid of him. The President never authorized 
or directed him to use force (objected to, but allowed). On cross examination, 
witness had abandoned the idea of using force before he was arrested; was 
recognized by the President as Secretary; attended Cabinet meetings; never 
gave advice there, except as to a plan to get rid of Stanton, submitted to the 
President about March 13. The President said he would let it rest till after im- 
peachment. 

April 11.— General Thomas corrected his testimony of the 10th. When the 
President was told of Stanton’s answer to the demand on him for the War Office, 
he said, ‘*‘ Then go ahead, and take charge of the office,” instead of ‘* possession.” 
General Sherman was called to show declarations of the President to him in 
January, at the time of tendering him the place of Secretary of War ad interim. 
This was objected to, and ruled out, against the opinion of the Chief Justice 
(based on yesterday’s decision as to the conversation, after the event, with 
Thomas), 23 to 28. The question was put in various forms; but all of them 
were ruled out. 

April 13.— General Sherman was asked whether, after Mr. Stanton was re- 
stored to the War Department, he had formed his opinion, and communicated the 
same to the President, that the good of the service required another Secretary 
of War. Objected to, and ruled out, 15 to 35. 

Senator Reverdy Johnson proposed a question, whether, at any time before 
the order for Mr. Stanton’s removal, the witness had advised the President to 
appoint some other person than Mr. Stanton. Objected to by Senator Drake, 
and decided inadmissible, 18 to 32. 

Later, Senator Johnson proposed a question, whether, when the office of 
Secretary of War was tendered to the witness by the President, the latter at that 
very time stated what his purpose in so doing was. Objected to, but admitted, 
26 to 22. What did he state his purpose was? Objected to, but admitted, 26 
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to 25. The President said that the relations between Mr. Stanton, and himself 
and the other members of the Cabinet, were such, that he could not execute his 
office‘as President without another Secretary, and that his purpose was to have 
the office administered in the interest of the army and country, and offered the 
witness the office in that view. Witness asked him why the lawyers could not 
make a case. The President replied that it was found impossible; but, if one 
could be brought before the Supreme Court, it would not stand for an hour. 
He further said that Mr. Stanton would undoubtedly retire on General Sher- 
man’s presenting his order. Witness never received the impression that the 
President intended to remove Mr. Stanton by force. 

The record of the case of United States v. Lorenzo Thomas was put in. 

April 14. — The court adjourned on account of Mr. Stanbery, having been 
taken ill. 

April 15. — The President’s message of Feb. 24, in reply to the Senate reso- 
lution as to the removal of Mr. Stanton, was rejected, on the simple ruling of the 
Chief Justice. 

A list was ordered to be printed as part of the proceedings, although not as 
evidence, which was prepared at the Attorney General's office, and showed, 
with certain exceptions, the executive and territorial officers of the United 
States now and heretofore, by statutory designation, and with their respective 
statutory tenure. 

Documents were put in evidence, from the Department of State, relating to 
the removal of Mr. Pickering, in addition to the letters put in by the managers. 

A correction of the evidence as to the nomination of Mr. Ewing was made. 
The nomination was sent to the Senate Feb. 22 ; but, the Senate having adjqurned, 
it was not delivered to them till the 24th. 

A certified copy of the appointment of Mr. Nelson, Attorney General, as 
Secretary of State ad interim by President Tyler, on the death of Mr. Upshur, 
until a successor should be appointed, and the nomination and appointment of 
Mr. Calhoun to the place, were next put in evidence. Similar papers in the case 
of General Scott, appointed Secretary of War ad interim, during the session of 
the Senate, by President Fillmore; an appointment of Mr. Kelley Secretary 
of the Interior ad interim, by President Buchanan; a copy of the commission of 
Mr. Smith in the same office from Mr. Lincoln; a copy of a letter removing the 
Appraiser of the Port of Philadelphia, signed by Mr. McClintock Young, Acting 
Secretary of the Treasury, Aug. 17, 1842, — were all read. A schedule, showing 
the practice of the Navy Department as to removal, the same not being a copy 
from the records, but an abstract of their substance, was ruled by the Chief 
Justice to be competent in substance, and within the discretion of the Senate as 
to form, admitted, 36 to 15. 

A statement from the Department of State, of the removal of heads of depart- 
ments and ad interim appointments during the session and in the recess of the 
Senate, objected to as having reference only to the acts of 1791 and 1795, but ad- 
mitted, as were similar documents from the Department of the Postmaster General. 
Mr. Buchanan’s message to the Senate, explaining his appointment of Mr. Holt 
Secretary of War ad interim, in place of Mr. Floyd, resigned, was read (against 
— together with a list certified by Mr. Black, Secretary of State. 

April 16.— A statement of the beginning and end of all the sessions of the 
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Senate was put in. Mr. Cox, counsel for General Thomas when arrested on 
the aflidavit of Mr. Stanton, testified, objection being overruled (29 to 21), that 
the President sent for him on the 22d of February, and told him he wanted to 
make a case to test the constitutionality of the Tenure of Office Act, and that 
the witness intended to do this by moving for a habeas corpus in Thomas's matter, 
But this intention was frustrated by the counsel for the Government consenting 
to the General's discharge. Admitted, 27 to 23. 

Afterwards went to District Attorney for an information in the nature of a quo 
warranto, which he refused to sign without the Attorney General’s authority, 
This fact was communicated to the Attorney General. Admitted, 27 to 23. 

Did not tell the other side of his intention, but supposed they divined it. 

Mr. R. T. Merrick, another of the counsel in Thomas’s case, testified to a 
similar effect. 

Declarations made at the same time to a member of Congress were ruled in- 
admissible, 9 to 37. : 

April 17. — Some testimony as to the President’s St. Louis speech; that he 
spoke reluctantly, and that witness did not hear any thing about Judas or John 
Bull. 

Washington’s commission as Lieutenant General was put in, —‘‘ during the 
pleasure of the President of the United States for the time being.” Further 
evidence of the custom as to ad interim appointments, from the Departments of 
the Interior and of State, and also by Mr. F. W. Seward. Secretary Welles 
testified that he communicated some movements of troops of General Emory to 
the President, who said, ‘* I don’t know what Emory means,” and that he would 
send for him, or send and inquire into this. 

Secretary Welles also testified (objection being overruled, 26 to 23), that the 
President told the Cabinet at a meeting, that he had removed Mr. Stanton, and 
appointed General Thomas ad interim, and that the latter was then in possession, 
Mr. Stanton only requiring time enough to remove his papers. The witness 
understood the President to say that Mr. Stanton acquiesced in his action. 
Evidence was then offered that the President laid the Tenure of Office Act 
before the Cabinet when it was enacted, and that they advised him that the same 
was unconstitutional, and that Secretaries Seward and Stanton undertook to draw 
up a veto. This was objected to, and, after argument, the court adjourned. 

April 18. — After further argument on the question of yesterday, the evidence 
was rejected, against a strong expression of the Chief Justice’s opinion that it 
was admissible, 20 to 29. Evidence of the opinion of the Cabinet at the same 
meeting, that Mr. Stanton was not within the terms of the act, was also rejected, 
22 to 26. A further question, whether the President and Cabinet regarded it 
as necessary for the public service to obtain a judicial decision as to the consti- 
tutionality of the act, was not allowed to be put, 19 to 30, although it was sug- 
gested by Senator Henderson that it might be admissible in mitigation, — Mr. 
Butler replying that for that purpose it should be offered after conviction and 
before judgment. A question, whether any thing was said about getting pos- 
session of the War Department by force, was rejected, 18 to 26. The witness 
testified to the nomination of Mr. Ewing as made out Feb. 22. Mr. E. F. 
Welles testified to having noticed movements of troops Feb. 21, p.m., and 
having vainly tried to notify the President. : 
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The testimony of other members of the Cabinet was treated by the President's 
counsel as ruled out under the former rulings. Postmaster General Randall tes- 
tified as to the suspension of a postmaster which had been alluded to on the other 
side, that it was done by him without the President’s knowledge, on account of 
a complaint that the party had been indicted for perjury in taking the test oath ; 
and the papers in that case were put in, though objected to, as not accompanied 
by the indictment referred to in the same. 

Senator Sherman offered a question, whether the question of applicability of 
the Tenure of Office Law to the members appointed by Mr. Lincoln ever came 
before the Cabinet for discussion; and, if so, what the opinions were. This 
was overruled, 20 to 26. 

This closed the evidence for the defence. 


Testimony IN REBUTTAL. 


April 20.—The commission of General Washington from the Continental 
Congress was first put in to show that the only form of commission authorized 
by law was that drawn up by a committee of that Congress, June 17, 1775, and 
read ‘¢ until revoked by this or a future Congress.” In the draft of commissions 
under the Constitution, ‘‘ the pleasure of the President” was substituted. 

Next a letter from James Guthrie, Secretary of the Treasury, stating to the 
applicant for office that the place could not be filled during the recess of the 
Senate, the vacancy having occurred during the recess. Some irrelevant testi- 
mony as to the case of the suspended postmaster was ruled out. A list of the 
officers who would be affected by the right claimed by the President to remove 
and appoint ad interim was put in to be printed as part of the proceedings, 
though not as evidence. 

Evidence of the President’s nomination of Generals Sherman and Thomas for 
extraordinary brevet commissions was ruled out, 35 to 14. 

This closed the evidence in the case, and the court adjourned till the 22d in- 
stant. 

April 22. — It was ordered, That as many of the managers, and of the counsel 
for the President,' as desire to do so, be permitted to file arguments, or to ad- 
dress the Senate orally; but the conclusion of the oral argument shall be by 
one manager, as provided in the twenty-first rule. Mr. Manager Logan filed a 
written argument in accordance with the above. Mr. Manager Boutwell began 
his argument. 

April 23.— Mr. Boutwell finished, and Mr. Nelson began his argument for 
the President. 

April 24. — Mr. Nelson finished. 

April 25. — Mr. Groesbeck followed on the same side. 

April 27. — Mr. Manager Stevens made an argument, followed by Mr. Man- 
ager Williams. 

April 28. — Mr. Williams finished. Mr. Evarts began his argument for the 
President. 

April 29. — Mr. Evarts continued his argument. 


1 In the Globe report, the words “and of the counsel for the President” are omitted, 
apparently through inadvertence. 
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April 30. — Mr. Evarts continued his argument. 

May 1.— Mr. Evarts finished. Mr. Stanbery began on the same side. 

May 2. — Mr. Stanbery finished. 

May 4.— Mr. Manager Bingham began the closing argument. 

May 5.— Mr. Bingham continued his argument. 

May 6.— Mr. Bingham finished. 

May 11.— The Chief Justice stated to the court that he should direct the 
Secretary to read the several articles successively, and, after the reading of each 
article, he should put the question of ‘ guilty or not guilty” to each Senator, 
sitting in his place, as follows: ‘* Mr. Senator, how say you? Is the respondent, 
Andrew Johnson, President of the United States, guilty or not guilty of a high 
(crime or) misdemeanor, as charged in this article ? ” 

On motion of Mr. Sumner, it was ordered, That the questions be put as 
proposed by the presiding officer of the Senate, and each Senator shall rise in 
his place, and answer “ guilty” or ‘‘ not guilty” only. 

May 16.—It was voted to take up the eleventh article first, 34 to 19. That 
article was accordingly read by the clerk, and the question was proposed to the 
Senators in the form before given. The vote stood : — 

Guilty, — Messrs. Anthony, Cameron, Cattell, Chandler, Cole, Conkling, 
Conness, Corbett, Cragin, Drake, Edmunds, Ferry, Frelinghuysen, Harlan, 
Howard, Howe, Morgan, Morrill of Maine, Morrill of Vermont, Morton, Nye, 
Patterson of New Hampshire, Pomeroy, Ramsey, Sherman, Sprague, Stewart, 
Sumner, Thayer, Tipton, Wade, Willey, Williams, Wilson, Yates, — 35. 

Not guilty, — Messrs. Bayard, Buckalew, Davis, Dixon, Doolittle, Fessenden, 
Fowler, Grimes, Henderson, Hendricks, Johnson, McCreery, Norton, Patterson 
of Tennessee, Ross, Saulsbury, Trumbull, Van Winkle, Vickers, — 19. 

The Chief Justice rose, and announced the result in these words: ‘‘ On this 
article there are thirty-five Senators who have voted guilty, and nineteen Sena- 
tors who have voted not guilty. The President, therefore, is acquitted on this 
article.” The court then adjourned till the 26th. 

May 26.— The President was acquitted on the second and third articles by 
the same vote as that on the eleventh, and the court adjourned sine die, 34 
to 16. 


ANSWER OF THE PRESIDENT. 


SENATE OF THE UNITED STATES, SITTING AS A COURT OF IMPEACHMENT FOR THE TRIAL 
OF ANDREW JOHNSON, PRESIDENT OF THE UNITED STATES. 


The Answer of the said Andrew Johnson, President of the United States, to the Articles 
of Impeachment exhibited against him by the House of Representatives of the United 
States. 

ANSWER TO ARTICLE I. 


For answer to the first article, he says: that Edwin M. Stanton was appointed 
Secretary for the Department of War on the fifteenth day of January, a.p. 1862, by 
Abraham Lincoln, then President of the United States, during the first term of his 
Presidency, and was commissioned, according to the Constitution and the laws of the 
United States, to hold the said office during the pleasure of the President; that the 
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office of Secretary for the Department of War was created by an act of the First 
Congress, in its first session, passed on the seventh day of August, a.p. 1789 ; and in and 
by that act it was provided and enacted, that the said Secretary for the Department 
of War shall perform and execute such duties as shall from time to time be enjoined 
on and intrusted to him by the President of the United States, agreeably to the Con- 
stitution, relative to the subjects within the scope of said Department, and, further- 
more, that the said Secretary shall conduct the business of the said Department in 
such a manner as the President of the United States shall from time to time order 
and instruct. 

And this respondent, further answering, says, that by force of the act aforesaid and 
by reason of his appointment aforesaid the said Stanton became the principal officer 
in one of the executive departments of the Government, within the true intent of the 
second section of the second article of the Constitution of the United States, accord- 
ing to the true intent and meaning of that provision of the Constitution of the United 
States; and in accordance with the settled and uniform practice of each and every 
President of the United States, the said Stanton then became, and, so long as he 
should continue to hold the office of Secretary for the Department of War, must con- 
tinue to be, one of the advisers of the President of the United States, as well as the 
person intrusted to act for and represent the President, in matters enjoined upon him 
or intrusted to him by the President touching the Department aforesaid, and for 
whose conduct in such capacity, subordinate to the President, the President is, by the 
Constitution and laws of the United States, made responsible. And this respon- 
dent, further answering, says, he succeeded to the office of President of the United 
States upon and by reason of the death of Abraham Lincoln, then President of the 
United States, on the fifteenth day of April, 1865, and the said Stanton was then 
holding the said office of Secretary for the Department of War, under and by reason 
of the appointment and commission aforesaid ; and, not having been removed from 
the said office by this respondent, the said Stanton continued to hold the same under 
the appointment and commission aforesaid, at the pleasure of the President, until the 
time hereinafter particularly mentioned, and at no time received any appointment or 
commission save as above detailed. 

And this respondent, further answering, says that on and prior to the fifth day of 
August, A.D. 1867, this respondent, the President of the United States responsible 
for the conduct of the Secretary for the Department of War, and having the consti- 
tutional right to resort to and rely upon the person holding that office for advice 
concerning the great and difficult public duties enjoined on the President by the Con- 
stitution and laws of the United States— became satisfied that he could not allow the 
said Stanton to continue to hold the office of Secretary for the Department of War, 
without hazard of the public interest ; that the relations between the said Stanton 
and the President no longer permitted the President to resort to him for advice, or to 
be, in the judgment of the President, safely responsible for his conduct of the affairs 
of the Department of War, as by law required, in accordance with the orders and in- 
structions of the President; and thereupon by force of the Constitution and laws of 
the United States, which devolve on the President the power and the duty to control 
the conduct of the business of that executive department of the Government, and by 
reason of the constitutional duty of the President to take care that the laws be faith- 
fully executed, this respondent did necessarily consider and did determine that 
the said Stanton ought no longer to hold the said office of Secretary for the Depart- 
ment of War. And this respondent, by virtue of the power and authority vested in 
him as President of the United States by the Constitution and laws of the United 
States, to give effect to such his decision and determination, did on the fifth day of 
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August, A.D. 1867, address to the said Stanton a note of which the following is a true 
copy: 

Sir, — Public considerations of a high character constrain me to say that your resignation as 
Secretary of War will be accepted. 
To which note the said Stanton made the following reply : 


War Department, WAsuinoron, Aug. 5, 1867, 
Str, — Your note of this day has been received, stating that “ public considerations of a high 
character constrain you to say that my resignation as Secretary of War will be accepted.” 
In reply, | have the honor to say, that public considerations of a high character, which alone 
have induced me to continue at the head of this Department, constrain me not to resign the 
ottice of Secretary of War before the next meeting of Congress. 
Very respectfully yours, Epwin M. Sranton, 


This respondent, as President of the United States, was thereon of opinion that, 
having regard to the necessary official relations and duties of the Secretary for the 
Department of War to the President of the United States, according to the Constitu- 
tion and laws of the United States, and having regard to the responsibility of the 
President for the conduct of the said Secretary, and having regard to the paramount 
executive authority of the office which the respondent holds under the Constitution 
and laws of the United States, it was impossible, consistently with the public interests, 
to allow the said Stanton to continue to hold the said office of Secretary for the De- 
partment of War; and it then became the official duty of the respondent, as President 
of the United States, to consider and decide what act or acts should and might law- 
fully be done by him, as President of the United States, to cause the said Stanton to 
surrender the said office. 

This respondent was informed, and verily believed, that it was practically settled 
by the First Congress of the United States, and had been so considered, and uni- 
formly and in great number of instances acted on, by each Congress and President 
of the United States, in succession, from President Washington to, and including, 
President Lincoln, and from the First Congress to the Thirty-ninth Congress, 
that the Constitution of the United States conferred on the President, as part 
of the executive power and as one of the necessary means and instruments of 
performing the executive duty expressly imposed on him by the Constitution, of 
taking care that the laws be faithfully executed, the power at any and all times of re- 
moving from office all executive officers, for cause to be judged of by the President 
alone. This respondent had, in pursuance of the Constitution, required the opinion 
of each principal officer of the Executive Departments upon this question of consti- 
tutional executive power and duty, and had been advised by each of them, including 
the said Stanton, Secretary for the Department of. War, that, under the Constitution 
of the United States, this power was lodged by the Constitution in the President of 
the United States, and that, consequently, it could be lawfully exercised by him, and 
the Congress could not deprive him thereof; and this respondent, in his capacity of 
President of the United States, and because in that capacity he was both enabled and 
bound to use his best judgment upon this question, did, in good faith, and with an earnest 
desire to arrive at the truth, come to the conclusion and opinion, and did make the 
same known to the honorable the Senate of the United States, by a message dated on 
second day of March, 1867 (a true copy whereof is hereunto annexed, and marked A), 
that the power last mentioned was conferred, and the duty of exercising it, in fit cases, 
was imposed on the President, by the Constitution of the United States, and that the 
President could not be deprived of this power, or relieved of this duty, nor could the 
same be vested by law in the President and the Senate jointly, either in part or in 


SUMMARY OF EVENTS. T5T7 


whole ; and this has ever since remained and was the opinion of this respondent at the 
time when he was forced as aforesaid to consider and decide what act or acts should 
and might lawfully be done by this respondent, as President of the United States, to 
cause the said Stanton to surrender the said office. 

This respondent was also then aware that by the first section of “an act regu- 
lating the tenure of certain civil offices,” passed March 2, 1867, by a constitu- 
tional majority of both houses of Congress, it was enacted as follows: 


“ That every person holding any civil office to which he has been appointed by and with the 
advice and consent of the Senate, and every person who shall hereafter be appointed to any 
such office, and shall become duly qualified to act therein, is and shall be entitled to hold such 
office until a successor shall have been in like manner appointed and duly qualified, except as 
herein otherwise provided: 

“ Provided, That the Secretaries of State, of the Treasury, of War, of the Navy, and of the 
Interior, the Postmaster General, and the Attorney General, shall hold their offices, respec- 
tively, for and during the term of the President by whom they may have been appointed, 


and one month thereafter, subject to removal by and with the advice and consent of the 
Senate ” 


This respondent was also aware that this act was understood and intended to be an 
expression of the opinion of the Congress by which that act was passed, that the 
power to remove the executive officers for cause might by law be taken from the 
President, and vested in him and the Senate jointly; and although this respondent 
had arrived at and still retained the opinion above expressed, and verily believed, as 
he still believes, that the first section of the last mentioned act was and is wholly 
inoperative and void, by reason of its conflict with the Constitution of the United 
States, yet, inasmuch as the same had been enacted by the constitutional majority in 
each of the two houses of that Congress, this respondent considered it to be proper 
to examine and decide whether the particular case of the said Stanton, on which it 
was the respondent’s duty to act, was within or without the terms of that first section 
of the act ; or, if within it, whether the President had not the power, according to the 
terms of the act, to remove the said Stanton from the office of Secretary for the 
Department of War, and, having, in his capacity of President of the United States, 
so examined and considered, did form the opinion that the case of the said Stanton 
and his tenure of office were not affected by the first section of the last named act. 

And this respondent, further answering, says, that although a case thus existed, 
which, in his judgment as President of the United States, called for the exercise of 
the executive power to remove the said Stanton from the office of Secretary for the 
Department of War, and although this respondent was of opinion, as is above shown, 
that under the Constitution of the United States the power to remove the said 
Stanton from the said office was vested in the President of the United States; and 
although this respondent was also of the opinion, as is above shown, that the case of 
the said Stanton was not affected by the first section of the last named act; and 
although each of the said opinions had been formed by this respondent upon an 
actual case, requiring him, in his capacity of President of the United States, to come 
to some judgment and determination thereon, yet this respondent, as President of the 
United States, desired and determined to avoid, if possible, any question of the con- 
struction and effect of the said first section of the last named act, and also the 
broader question of the executive power conferred on the President of the United 
States by the Constitution of the United States, to remove one of the principal 
officers of the Executive Department, for cause seeming to him sufficient; and this 
respondent also desired and determined, that if, from causes over which he could 
exert no control, it should become absolutely necessary to raise and have, in some 
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way, determined, either or both of the said last named questions, it was in accordance 
with the Constitution of the United States and was required of the President thereby, 
that questions of so much gravity and importance, upon which the legislative and 
executive departments of the Government had disagreed, which involved powers 
considered by all branches of the Government, during its entire history down to the 
year 1867, to have been confided by the Constitution of the United States to the 
President, and to be necessary for the complete and proper execution of his con- 
stitutional duties, and should be in some proper way submitted to that judicial 
department of the Government, intrusted by the Constitution with the power, and 
subjected by it to the duty, not only of determining finally the construction and 
effect of all acts of Congress, but by comparing them with the Constitution of the 
United States, and pronouncing them inoperative when found in conflict with that 
fundamental law which the people have enacted for the government of all their ser- 
vants. And to these ends, first, that, through the action of the Senate of the United 
States, the absolute duty of the President to substitute some fit person in place of Mr. 
Stanton as one of his advisers, and as a principal subordinate officer, whose official 
conduct he was responsible for, and had lawful right to control, might, if possible, be 
accomplished without the necessity of raising any one of the questions aforesaid, 
and, second, if this duty could not be so performed, then that these questions, or such 
of them as might necessarily arise, should be judicially determined in the manner 
aforesaid, and for no other end or purpose, this respondent, as President of the 
United States, on the twelfth day of August, 1867, seven days after the reception of 
the letter of the said Stanton, of the fifth day of August hereinbefore stated, did issue 
to the said Stanton the order following, namely : — 


Executive Mansion, WASHINGTON, August 12, 1867. 

Sir, — By virtue of the power and authority vested in me, as President, by the Constitu- 
tion and laws of the United States, you are hereby suspended from office as Secretary of War, 
and will cease to exercise any and all functions pertaining to the same. 

You will at once transfer to General Ulysses S. Grant, who has this day been authorized 
and employed to act as Secretary of War ad interim, all records, books, papers, and other 
public property, now in your custody and charge. 

To Hon. Epwiy M. Stanton, Secretary of War. 


To which said order the said Stanton made the following reply : — 


War DEPARTMENT, WASHINGTON City, August 12, 1867. 

Srr, — Your note of this date has been received, informing me that by virtue of the powers 
vested in you, as President, by the Constitution and laws of the United States, I am suspended 
from office as Secretary of War, and will cease to exercise amy and all functions pertaining 
to the same; and also directing me at once to transfer to General Ulysses S. Grant, who has 
this day been authorized and empowered to act as Secretary of War ad interim, all records, 
books, papers, and other public property now in my custody and charge. Under a sense of 
public duty, I am compelled to deny your right, under the Constitution and laws of the 
United States, without the advice and consent of the Senate, and without legal cause, to 
suspend me from office as Secretary of War, or the exercise of any or all functions pertaining 
to the same, or without such advice and consent, to compel me to transfer to any person the 
records, books, and papers, and public property in my custody as Secretary. But inasmuch 
as the general commanding the armies of the United States has been appointed ad interim, 
and has notified me that he has accepted the appointment, I have no alternative but to sub- 
mit, under protest, to superior force. 

To the PRESIDENT. 


And this respondent, further answering, says, that it is provided in and by the 
second section of “an act to regulate the tenure of certain civil offices,” that the Presi- 
dent may suspend an officer from the performance of the duties of the office held by 
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him, for certain causes therein designated, until the next meeting of the Senate and 
until the case shall be acted on by the Senate; that this respondent, as President of 
the United States, was advised, and he verily believed and still believes, that the 
executive power of removal from office confided to him by the Constitution as aforesaid, 
includes the power of suspension from office at the pleasure of the President; and 
this respondent, by the order aforesaid, did suspend the said Stanton from office, 
not until the next meeting of the Senate, or until the Senate should have acted upon 
the case, but by force of the power and authority vested in him by the Constitution 
and laws of the United States, indefinitely and at the pleasure of the President, 
and the order, in form aforesaid, was made known to the Senate of the United States 
on the twelfth day of December, a.p. 1867, as will be more fully hereinafter 
stated. 

And this respondent, further answering, says, that in and by the act of Feb. 13, 
1795, it was, among other things, provided and enacted, that, in case of vacancy in the 
office of Secretary for the Department of War, it shall be lawful for the President, in 
case he shall think it necessary, to authorize any person to perform the duties of that 
office until a successor be appointed, or such vacancy filled, but not exceeding the 
term of six months; and this respondent, being advised and believing that such law 
was in full force and not repealed, by an order dated August 12, 1867, did authorize 
and empower Ulysses S. Grant, general of the armies of the United States, to act as 
such Secretary for the Department of War ad interim, in the form in which similar 
authority had theretofore been given, not until the next meeting of the Senate 
should act on the case, but at the pleasure of the President, subject only to the 
limitation of six months in the said last mentioned act contained ; and a copy of the 
last named order was made known to the Senate of the United States on the twelfth 
day of December, a.p. 1867, as will be hereinafter more fully stated; and, in pur- 
suance of the design and intention aforesaid, if it should become necessary to submit 
the said questions to a judicial determination, this respondent, at or near the date 
of the last mentioned order, did make known such his purpose to obtain a judicial 
decision of the said questions, or such of them as might be necessary. 

And this respondent, further answering, says, that, in further pursuance of his 
intention and design, if possible, to perform what he judged to be his imperative 
duty, to prevent the said Stanton from longer holding the office of the Secretary 
for the Department of War, and at the same time avoiding, if possible, any ques- 
tion respecting the extent of the power of removal from the executive office con- 
fided to the President by the Constitution of the United States, and any question 
respecting the construction and effect of the first section of the said “act regulating 
the tenure of certain civil offices,” while he should not, by any act of his, abandon and 
relinquish, either a power which he believed the Constitution had conferred on the 
President of the United States to enable him to perform the duties of his office, or a 
power designedly left to him by the first section of the act of Congress last afore- 
said, this respondent did, on the twelfth day of December, 1867, transmit to the 
Senate of the United States a message, a copy of which is hereunto annexed and 
marked B, wherein he made known the orders aforesaid and the reasons which had 
’ induced the same, so far as this respondent then considered it material and necessary 
that the same should be set forth, and reiterated his views concerning the constitu- 
tional power of removal vested in the President, and also expressed his views con- 
cerning the construction of the said first section of the last mentioned as respected 
the power of the President to remove the said Stanton from the said office of Secre- 
tary for the Department of War, well hoping that this respondent could thus perform 
what he then believed, and still believes, to be his imperative duty in reference to the 
said Stanton, without derogating from the powers which this respondent believed 
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were confided to the President, by the Constitution and laws, and without the neces. 
sity of raising, judicially, any question respecting the same. 

And this respondent, further answering, says, that, this hope not having been real- 
ized, the President was compelled either to allow the said Stanton to resume the said 
office, and remain therein contrary to the settled convictions of the President, formed 
as aforesaid, respecting the powers confided to him and the duties required of him, by 
the Constitution of the United States, and contrary to the opinion formed as aforesaid, 

. that the first section of the last mentioned act did not affect the case of the said 
Stanton, and contrary to the fixed belief of the President that he could no longer 
advise with or trust or be responsible for the said Stanton, in the said office of Secretary 
for the Department of War, or else he was compelled to take such steps as might, in the 
judgment of the President, be lawful and necessary to raise, for a judicial decision, the 
questions affecting the lawful right of the said Stanton to resume the said office, or 
the power of the said Stanton to persist in refusing to quit the said office, if he should 
persist in actually refusing to quit the same ; and to this end only this respondent did, 
on the twenty-first day of February, 1868, issue the order for the removal of the said 
Stanton, in the said first article mentioned and set forth, and the order authorizing 
the said Lorenzo F. Thomas to act as Secretary of War ad interim, in the said second 
article set forth. 

And this respondent, proceeding to answer specifically each substantial allegation 
in the said first article, says: He denies that the said Stanton, on the twenty-first day 
of February, 1868, was lawfully in possession of the said office of Secretary for the 
Department of War. He denies that the said Stanton, on the day last mentioned, 
was lawfully entitled to hold the said office against the will of the President of the 
United States. He denies that the said order for the removal of the said Stanton 
was unlawfully issued. He denies that the said order was issued with intent to vio- 
late the act entitled “ An act to regulate the tenure of certain civil offices.” He 
denies that the said order was a violation of the last mentioned act. He denies that 
the said order was in violation of the Constitution of the United States, or of any 
law thereof, or of his oath of office. He denies that the said order was issued with 
an intent to violate the Constitution of the United States, or any law thereof, or this 
respondent’s oath of office ; and he respectfully but earnestly insists that not only was 
it issued by him in the performance of what he believed to be an imperative official 
duty, but in the performance of what this honorable court will consider was, in point 
of fact, an imperative official duty ; and he denies that any and all substantive matters 
in the said first article contained, in manner and form as the same are therein stated 
and set forth, do, by law, constitute a high misdemeanor in office, within the true in- 
tent and meaning of the Constitution of the United States. 


ANSWER TO ARTICLE II. 


And, for answer to the second article, this respondent says, that he admits he did 
issue and deliver to said Lorenzo Thomas the said writing set forth in the said second 
article, being dated at Washington, District of Columbia, February 21, 1868, addressed 
to Brevet Major General Lorenzo Thomas, Adjutant General United States Army, 
Washington, District of Columbia, and he further admits that the same was so issued 
without the advice and consent of the Senate of the United States, then in session, but 
he denies that he thereby violated the Constitution of the United States, or any law 
thereof, or that he did thereby intend to violate the Constitution of the United States, 
or the provisions of any act of Congress; and this respondent refers to his answer to 
said first article for a full statement of the purposes and intentions with which said 
order was issued, and adopts the same as part of his answer to this article ; and further 
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denies that there was then and there no vacancy in the said office of Secretary for the 
Department of War, or that he did then and there commit, or was guilty of a high mis- 
demeanor in office, and this respondent maintains and will insist : 

1. That at the date and delivery of said writing there was a vacancy existing in the 
office of Secretary for the Department of War. 

2. That, notwithstanding the Senate of the United States was then in session, it 
was lawful and according to long and well established usage to empower and authorize 
the said Thomas to act as Secretary of War ad interim. 

3. That, if the said act regulating the tenure of civil offices be held to be a valid 
law, no provision of the sanie was violated by the issuing of said order, or by the desig- 
nation of said Thomas to act as Secretary of War ad interim. 


ANSWER TO ARTICLE III. 


And, for answer to said third article, this respondent says, that he abides by his 
answer to said first and second articles, in so far as the same are responsive to the 
allegations contained in the said third article, and, without here again repeating the 
same answer, prays the same be taken as an answer to this third article as fully as if 
here again set out at length. And as to the new allegation contained in said third 
article, that this respondent did appoint said Thomas to be Secretary for the Depart- 
ment of War ad interim, this respondent denies that he gave any other authority to 
said Thomas than such as appears in said written authority set out in said article, by 
which he authorized and empowered said Thomas to act as Secretary for the Depart- 
ment of War ad interim; and he denies that the same amounts to an appointment and 
insists that it is only a designation of an officer of that Department to act temporarily 
as Secretary for the Department of War ad interim until an appointment should be 
made. But, whether the said written authority amounts to any appointment or to a 
temporary authority or designation, this respondent denies that in any sense he did 
thereby intend to violate the Constitution of the United States, or that he thereby 
intended to give the said order the character or effect of an appointment in the con- 
stitutional or legal sense of the term. He further denies that there was no vacancy 


in said office of Secretary for the Department of War existing at the date of said 
written authority. 


ANSWER TO ARTICLE IV. 


And, for answer to said fourth article this respondent denies that on the said twenty- 
first day of February, 1868, at Washington aforesaid, or at any other time or place, he 
did unlawfully conspire with the said Lorenzo Thomas, or with the said Thomas and 
any other person or persons, with intent by intimidation and threats unlawfully to 
hinder and prevent the said Stanton from holding said office of Secretary for the 
Department of War in violation of the Constitution of the United States or of the 
provisions of the said act of Congress in said article mentioned, or that he did then 
and there commit or was guilty of a high crime in office. On the contrary thereof, 
protesting that the said Stanton was not then and there lawfully the Secretary of the 
Department of War, this respondent states that his sole purpose in authorizing the 
said Thomas to act as Secretary for the Department of War ad interim was, as is fully 
stated in his answer to the said first article, to bring the question of the right of the 
said Stanton to hold said office, notwithstanding his said suspension and notwith- 
standing the said order of removal and notwithstanding the said authority of the 
said Thomas to act as Secretary of War ad interim, to the test of a final decision by 
the Supreme Court of the United States in the earliest practicable mode in which the 
question could be brought before that tribunal. 

This respondent did not conspire or agree with the said Thomas or any other per- 
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son or persons to use intimidation or threats to hinder or prevent the said Stanton 
from holding the said office of Secretary for the Department of War, nor did this 
respondent at any time command or advise the said Thomas or any other person or 
persons to resort to or use either threats or intimidation for that purpose. The only 
means in the contemplation or purpose of the respondent to be used are set forth fully 
in the said orders of February 21, the first addressed to Mr. Stanton, and the second 
to the said Thomas. By the first order, the respondent notified Mr. Stanton that he 
was removed from the said office, and that his functions as Secretary for the Depart- 
ment of War were to terminate upon the receipt of that order, and he also thereby 
notified the said Stanton that the said Thomas had been authorized to act as Secretary 
for the Department of War ad interim, and ordered the said Stanton to transfer to him 
the records, books, papers, and other public property in his custody and charge; and 
by the second order this respondent notified the said Thomas of the removal from office 
of the said Stanton, and authorized him to act as Secretary for the Department of War 
ad interim, and directed him to immediately enter upon the discharge of the duties per- 
taining to that office, and to receive the transfer of all the records, books, papers, and 
other public property from Mr. Stanton, then in his custody and charge. 

Respondent gave no instructions to the said Thomas to use intimidations or threats 
to enforce obedience to these orders. He gave him no authority to call in the aid of 
the military or any other force to enable him to obtain possession of the office, or of the 
books, papers, records, or property thereof. The only agency resorted to or intended 
to be resorted to was by means of the said executive orders requiring obedience. 
But the Secretary for the Department of War refused to obey these orders, and 
still holds undisturbed possession and custody of that Department, and of the ree- 
ords, books, papers, and other public property therein. Respondent further states 
that, in execution of the orders so by this respondent given to the said Thomas, 
he, the said Thomas, proceeded in a peaceful manner to demand of the said 
Stanton a surrender to him of the public property in the said Department, and to 
vacate the possession of the same, and to allow him, the said Thomas, peaceably 
to exercise the duties devolved upon him by authority of the President. That, 
as this respondent has been informed and believes, the said Stanton peremptorily 
refused obedience to the orders so issued. Upon such refusal, no force or threat of 
force was used by the said Thomas, by authority of the President or otherwise, 
to enforce obedience, either then or at any subsequent time. 

This respondent doth here except to the sufficiency of the allegations contained in 
said fourth article, and states for ground of exception, that it is not stated that there 
was any agreement between this respondent and the said Thomas, or any other person 
or persons, to use intimidation and threats, nor is there any allegation as to the 
nature of said intimidation and threats, or that there was any agreement to carry 
them into execution, or that any step was taken or agreed to be taken to carry them 
into execution, and that the allegation in said article, that the intent of said conspiracy — 
was to use intimidation and threats is wholly insufficient, inasmuch as it is not alleged 
that the said intent formed the basis or became a part of any agreement between the 
said alleged conspirators, and, furthermore, that there is no allegation of any con- 
spiracy or agreement to use intimidation or threats. 


ANSWER TO ARTICLE V. 


And for answer to the said fifth article this respondent denies that on the said twenty- 
first day of February, 1868, or at any other time or times in the same year before the said 
second day of March, 1868, or at any prior or subsequent time at Washington aforesaid, 
or at any other place, this respondent did unlawfully conspire with the said Thomas, or 
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with any other person or persons, to prevent or hinder the execution of the said act 
entitled “An act regulating the tenure of certain civil offices,” or that, in pursuance 
of said alleged conspiracy, he did unlawfully attempt to prevent the said Edwin M. 
Stanton from holding said office of Secretary for the Department of War, or that he 
did thereby commit, or that he was thereby guilty of a high misdemeanor in office. 
Respondent, protesting that said Stanton was not then and there Secretary of War, 
begs leave to refer to his answer given to the fourth article and to his answer given to 
the first article, as to his intent and purpose in issuing the orders for the removal of 
Mr. Stanton and the authority given to the said Thomas, and prays equal benefit 
therefrom as if the same were here again repeated and fully set forth. 

And this respondent excepts to the sufficiency of the said fifth article, and states his 
ground for such exception, that it is not alleged by what means or by what agree- 
ment the said alleged conspiracy was formed or agreed to be carried out, or in what 
way the same was attempted to be carried out, or what were the acts done in pursu- 
ance thereof. 


ANSWER TO ARTICLE VI. 


And, for answer to the said sixth article, this respondent denies that on the said 
twenty-first day of February, 1868, at Washington aforesaid, or at any other time or 
place, he did unlawfully conspire with the said Thomas by force to seize, take, or possess 
the property of the United States in the Department of War, contrary to the provisions 
of the said acts referred to in the said article or either of them, or with intent to violate 
either of them. Respondent, protesting that said Stanton was not then and there 
Secretary for the Department of War, not only denies the said conspiracy as charged, 
but also denies any unlawful intent in reference to the custody and charge of the 
property of the United States in the said Department of War, and again refers to his 
former answers for a full statement of his intent and purpose in the premises. 


ANSWER TO ARTICLE VII. 


And, for answer to the said seventh article, respondent denies that on the said twenty- 
first day of February, 1868, at Washington aforesaid, or at any other time and place, 
he did unlawfully conspire with the said Thomas, with intent unlawfully to seize, take, 
or possess the property of the United States in the Department of War, with intent 
to violate or disregard the said act in the seventh article referred to, or that he did 
then and there commit a high misdemeanor in office. Respondent, protesting that the 
said Stanton was not then and there Secretary for the Department of War, again 
refers to his former answers, in so far as they are applicable, to show the intent with 
which he proceeded in the premises, and prays equal benefit therefrom, as if the same 
were here again fully repeated. Respondent further takes exception to the sufficiency 
of the allegations of this article as to the conspiracy alleged upon the same grounds 
as stated in the exception set forth in his answer to said article fourth. 


ANSWER TO ARTICLE VIII. 


And, for answer to the said eighth article this respondent denies that on the twenty- 
first day of February, 1868, at Washington aforesaid, or at any other time and place, 
he did issue and deliver to the said Thomas the said letter of authority set forth 
in the said eighth article, with the intent unlawfully to control the disbursements 
of money appropriated for the military service and for the Department of War. This 
respondent, protesting that there was a vacancy in the office of Secretary for the De- 
partment of War, admits that he did issue the said letter of authority, and he denies 
that the same was with any unlawful intent whatever, either to violate the Constitu- 
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tion of the United States or any act of Congress. On the contrary, this respondent again 
affirms that his sole intent was to vindicate his authority as President of the United 
States, and by peaceful means to bring the question of the right of the said Stanton 
to continue to hold the said office of Secretary of War to a final decision before the 
Supreme Court of the United States, as has been hereinbefore set forth ; and he prays 
the same benefit from his answer in the premises as if the same were here again 
repeated at length. 


ANSWER TO ARTICLE IX. 


And, for answer to the said ninth article, the respondent states that on the said 
twenty-second day of February, 1868, the following note was addressed to the said 
Emory by the private secretary of respondent : 


Executive Mansion, Wasuinoton, D.C., February 22, 1868. 
GENERAL: The President directs me to say that he will be pleased to have you call upon 
him as early as practicable. 
Respectfully and truly yours, 
G. Moore, United States Army. 


General Emory called at the Executive Mansion according to this request. The 
object of respondent was to be advised by General Emory, as commander of the 
Department of Washington, what changes had been made in the military affairs of 
the Department. Respondent had been informed that various changes had been 
made, which in no wise had been brought to his notice or reported to him from the 
Department of War, or from any other quarter, and desired to ascertain the facts. 
After the said Emory had explained in detail the changes which had taken place, said 
Emory called the attention of respondent to a general order which he referred to, and 
which this respondent then sent for, when it was produced. It is as follows: — 


(GENERAL OrpDERs No. 17.) 


Wak DepartMEnNt, ApJuTANT GENERAL'S OFFIOE,. 
Wasuineton, D.C., March 14, 1867. 

The following acts of Congress are published for the information and government of all 
concerned: ...... I1—Pusiic—No. 85. 

An act making appropriations for the support of the Army for the year ending June 30, 
1868, and for other purposes. . . . . ae 

Sec. 2. And be it further enacted, That the hhenflquuestens of the General of the Army 
of the United States shall be at the city of Washington, and all orders and instructions relating 
to military operations issued by the President or Secretary of War shall be issued through the 
General of the army, and, in case of his inability, through the next in rank. The General of the 
army shall not be removed, suspended, or relieved from command or assigned to duty elsewhere 
than at said headquarters, except at his own request, without the previous approval of the 
Senate; and any orders or instructions relating to military operations issued contrary to the 
requirements of this section shall be null and void: and any officer who shall issue orders or 
instructions contrary to the provisions of this section shall be deemed guilty of a misde- 
meanor in office; and any officer of the army who shall transmit, convey, or obey any orders 
or instructions so issued contrary to the provisions of this section, knowing that such orders 
were so issued, shall be liable to imprisonment for not less than two nor more than twenty 
years, conviction in any of 

Approved March 2, 180. 

‘By coder: of the of War. 
‘ E. D. TownsEnD, Assistant Adjutant General. 

OrFIciaL. — ——- ——, Assistant Adjutant General. 
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General Emory not only called the attention of respondent to this order, but to 
the fact that it was in conformity with a section contained in an appropriation act 
passed by Congress. Respondent, after reading the order, observed, “This is not in 
accordance with theConstitution of the United States, which makes me Commander- 
in-Chief of the Army and Navy, or of the language of the commission which you 
hold.” General Emory then stated that this order had met respondent’s approval. 
Respondent then said in reply, in substance, “Am I to understand that the President 
of the United States cannot give an order but through the General-in-Chief or General 
Grant!” General Emory again reiterated the statement that it had met respondent’s 
approval, and that it was the opinion of some of the leading lawyers of the country 
that this order was constitutional. With some further conversation, respondent then 
inquired the names of the lawyers who had given the opinion, and he mentioned the 
names of two. Respondent then said that the object of the law was very evident, 
referring to the clause in the appropriation act upon which the order purported to be 
based. ‘This, according to respondent’s recollection, was the substance of the conver- 
sation with General Emory. 

Respondent denies that any allegations in the said article of any instructions or 
declaration given to the said Emory, then or at any other time, contrary to or in 
addition to what is hereinbefore set forth, are true. Respondent denies that, in said con- 
versation with said Emory, he had any other intent than to express the opinions then 
given to the said Emory, nor did he then or at any time request or order the said 
Emory to disobey any law or any order issued in conformity with any law, or intend 
to offer any inducement to the said Emory to violate any law. What this respondent 
then said to General Emory was simply the expression of an opinion which he then 
fully believed to be sound and which he yet believes to be so, and that is, that by the 
express provisions of the Constitution this respondent, as President, is made the Com- 
mander-in-Chief of the Armies of the United States, and as such he is to be respected, 
and that his orders, whether issued through the War Department or through the 
General-in-Chief, or by any other channel of communication, are entitled to respect 
and obedience, and that such constitutional power cannot be taken from him by 
virtue of any act of Congress. Respondent does therefore deny that, by the ex- 
pression of such opinion, he did commit and was guilty of a high misdemeanor in 
office; and this respondent doth further say, that the said article nine lays no founda- 
tion whatever for the conclusion stated in the said article, that the respondent, by 
reason of the allegations therein contained, was guilty of a high misdemeanor in 
office. 

In reference to the statement made by General Emory, that this respondent had 
approved of said act of Congress containing the section referred to, the respondent 
admits that his formal approval was given to said act, but accompanied the same 
by the following message, addressed and sent with the act to the House of Repre- 
sentatives, in which House .the said act originated, and from which it came to 
respondent : 


To the House of Representatives. 


The act entitled “ An act making appropriations for the support of the army for the year 
ending June 30, 1868, and for other purposes,” contains provisions to which I must call atten- 
tion. These provisions are contained in the second section, which, in certain cases, virtually 
deprives the President of his constitutional functions as Commander-in-Chief of the Army, and 
in the sixth section, which denies to ten States of the Union their constitutional right to pro- 
tect themselves, in any emergency, by means of their own militia. These provisions are out 
of place in an appropriation act, but I am compelled to defeat these necessary appropriations if 
I withhold my signature from the act. Pressed by these considerations, I feel constrained to 

VOL. II. 49 


| 


766 SUMMARY OF EVENTS. 


return the bill with my signature, but to accompany it with my earnest protest against the 
sections which I have indicated. 
WasnincorTon, D.C., March 2, 1867. 


Respondent, therefore, did no more than to express to said Emory the same opinion 
which he had so expressed to the House of Representatives. 


ANSWER TO ARTICLE X. 


And in answer to the tenth article and specifications thereof the respondent says, 
that on the fourteenth and fifteenth days of August, in the .year 1866, a political 
convention of delegates from all or most of the States and Territories of the Union 
was held in the city of Philadelphia, under the name and style of the National 
Union Convention, for the purpose of maintaining and advancing certain political 
views and opinions before the people of the United States, and for their support 
and adoption in the exercise of the constitutional suffrage, in the election of Rep- 
resentatives and Delegates in Congress, which were soon to occur in many of the 
States and Territories of the Union; which said convention, in the course of its pro- 
ceedings, and in furtherance of the object of the same, adopted a “declaration of 
principles” and “an address to the people of the United States,” and appointed a 
committee of two of its members from each State, and of one from each Territory and 
one from the District of Columbia to wait upon the President of the United States 
and present to him a copy of the proceedings of the convention; that, on the eigh- 
teenth day of said month of August, this committee waited upon the President of the 
United States at the Executive Mansion, and was received by him in one of the rooms 
thereof, and by their chairman, Hon. Reverdy Johnson, then and now a Senator of 
the United States, speaking in their behalf, presented a copy of the proceedings of the 
convention, and addressed the President of the Ynited States in a speech, of which a 
copy (according to a published report of the same, and as the respondent believes 
substantially a correct report), is hereto annexed as a part of this answer, and marked, 
Exhibit C. 

That thereupon, and in reply to the address of said committee by their chair- 
man, this respondent addressed the said committee so waiting upon him, in one 
of the rooms of the Executive Mansion; and this respondent believes that this his 
address to said committee is the occasion referred to in the first specification of the 
tenth article; but this respondent does not admit that the passages therein set forth, 
as if extracts from a speech or address of this respondent upon said occasion, cor- 
rectly or justly present his speech or address upon said occasion, but, on the con- 
trary, this respondent demands and insists that, if this honorable court shall deem 
the said article and the said first specification thereof to contain allegations of matter 
cognizable by this honorable court as a high ‘misdemeanor in office, within the intent 
and meaning of the Constitution of the United States, and shall receive or allow proof 
in support of the same, that proof shall be required to be made of the actual speech 
and address of this respondent on said occasion, which this respondent denies that 
said article and specification contain or correctly or justly represent. 

And this respondent, further answering the tenth article, and the specifications 
thereof, says that at Cleveland, in the State of Ohio, and on the third day of September, 
in the year 1866, he was attended by a large assemblage of his fellow-citizens, and, in 
deference and obedience to their call and demand, he addressed them upon matters 
of public and political consideration ; and this respondent believes that said occasion 
and address are referred to in the second specification of the tenth article; but this 
respondent does not admit that the passages therein set forth, as if extracts from 
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a speech of this respondent on said occasion, correctly or justly present his speech or 
address upon said occasion ; but, on the contrary, this respondent demands and insists 
that if this honorable court shall deem the said article and the said second specifica- 
tion thereof to contain allegations of matter cognizable by this honorable court as a 
high misdemeanor in office, within the intent and meaning of the Constitution of the 
United States, and shall receive or allow proof in support of the same, that proof 
shall be required to be made of the actual speech and address of this respondent on 
said occasion, which this respondent denies that said article and specification contain 
or correctly or justly represent. 

And this respondent, further answering the tenth article and the specifications 
thereof, says, that at St. Louis, in the State of Missouri, and on the eighth day of Sep- 
tember, in the year 1866, he was attended by a numerous assemblage of his fellow- 
citizens, and, in deference and obedience to their call and demand he addressed them 
upon matters of public and political consideration ; and this respondent believes that 
said occasion and address are referred to in the third specification of the tenth article; 
but this respondent does not admit that the passages therein set forth, as if extracts 
from a speech of this respondent on said occasion, correctly or justly present his 
speech or address upon said occasion ; but, on the contrary, this respondent demands 
and insists that if this honorable court qhall deem the said article and the said third 
specification thereof to contain allegations of matter cognizable by this honorable 
court as a high misdemeanor in office within the intent and meaning of the Constitu- 
tion of the United States, and shall receive or allow proof in support of the same, that 
proof shall be required to be made of the actual speech and address of this respondent 
on said occasion, which this respondent denies that the said article and eee 
contain or correctly or justly represent. 

And this respondent, further answering the tenth article, protesting that he has not 
been unmindful of the high duties of his office or of the harmony or courtesies which 
ought to exist and be maintained between the executive and legislative branches of 
the Government of the United States, denies that he has ever intended or designed to 
set aside the rightful authority or powers of Congress, or attempted to bring into dis- 
grace, ridicule, hatred, contempt, or reproach the Congress of the United States or 
either branch thereof, or to impair or destroy the regard or respect of all or any of the 
good people of the United States for the Congress or the rightful legislative power 
thereof, or to excite the odium or resentment of all or any of the good people of the 
United States against Congress and the laws by it duly and constitutionally enacted. 
This respondent further says that at all times he has, in his official acts as President, 
recognized the authority of the several Congresses of the United States, as consti- 
tuted and organized during his administration of the office of President of the United 
States. 

And this respondent, further answering, says, that he has from time to time, under 
his constitutional right and duty as President of the United States, communicated to 
Congress his views and opinions in regard to such acts or resolutions thereof as, being 
submitted to him as President of the United States in pursuance of the Constitution, 
seemed to this respondent to require such communications; and he has from time to 
time, in the exercise of that freedom of speech which belongs to him as a citizen of the 
United States, and, in his political relations as President of the United States to the 
people of the United States, is upon fit occasions a duty of the highest obligation, 
expressed to his fellow-citizens his views and opinions respecting the measures and 
proceedings of Congress; and that in such addresses to his fellow-citizens and in such 
his communications to Congress he has expressed his views, opinions, and judgment 
of and concerning the actual constitution of the two houses of Congress, without 
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representation therein of certain States of the Union, and the effect that in wisdom 
and justice, in the opinion and judgment of this respondent, Congress, in its legis- 
lation and proceedings, should give to this political circumstance ; and whatsoever 
he has thus communicated to Congress or addressed to his fellow-citizens, or any 
assemblage thereof, this respondent says was and is within and according to his 
right and privilege as an American citizen, and his right and duty as President of 
the United States. 

And this respondent, not waiving or at all disparaging his right of freedom of 
opinion, and of freedom of speech, as hereinbefore or hereinafter more particularly 
set forth, but claiming and insisting upon the same, further answering the said tenth 
article, says that the views and opinions expressed by this respondent in his said 
addresses to the assemblages of his fellow-citizens, as in said article or in this answer 
thereto mentioned, are not and were not intended to be other or different from those 
expressed by him in his communications to Congress —that the eleven States lately 
in insurrection never had ceased to be States of the Union, and that they were then 
entitled to representation in Congress by loyal Representatives and Senators, as fully 
as the other States of the Union, and that, consequently, the Congress, as then consti- 
tuted, was not, in fact, a Congress of all the States, but a Congress of only a part of 
the States. This respondent, always protesting against the unauthorized exclusion 
therefrom of the said eleven States, nevertheless gave his assent to all laws passed by 
said Congress which did not, in his opinion and judgment, violate the Constitution, 
exercising his constitutional authority of returning bills to said Congress with his 
objections when they appeared to him to be unconstitutional or inexpedient. 

And, further, this respondent has also expressed the opinion, both in his communica- 
tions to Congress and in his addresses to the people, that the policy adopted by Con- 
gress in reference to the States lately in insurrection did not tend to peace, harmony, 
and union, but, on the contrary, did tend to disunion and the permanent disruption of 
the States, and that, in following its said policy, laws had been passed by Congress in 
violation of the fundamental principles of the Government, and which tended to con- 
solidation and despotism; and, such being his deliberate opinions, he would have felt 
himself unmindful of the high duties of his office, if he had failed to express them 
in his communications to Congress, or in his addresses to the people when called upon 
by them to express his opinions on matters of public and political consideration. 

And this respondent, further answering the tenth article, says, that he has always 
claimed and insisted, and now claims and insists, that both in his personal and private 
capacity of a citizen of the United States, and in the political relations of the Presi- 
dent of the United States to the people of the United States, whose servant, under 
the duties and responsibilities of the Constitution of the United States, the President 
of the United States is and should always remain, this respondent had and has the 
full right, and in his office of President of the United States is held to the high duty, 
of forming, and on fit occasions expressing, opinions of and concerning the legislation 
of Congress, proposed or completed, in respect of its wisdom, expediency, justice, 
worthiness, objects, purposes, and public and political motives and tendencies; and 
within and as a part of such right and duty to form, and on fit occasions to ex- 
press, opinions of and concerning the public character and conduct, views, purposes, 
objects, motives, and tendencies of all men engaged in the public service, as well in 
Congress as otherwise, and under no other rules or limits upon this right of freedom 
of opinion and of freedom of speech, or of responsibility and amenability for the 
actual exercise of such freedom of opinion and freedom of speech, than attend upon 
such rights and their exercise on the part of all other citizens of the United States, 
and on the part of all their public servants. 
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And this respondent, further answering said tenth article, says that the several 
occasions on which, as is alleged in the several specifications of said article, this 
respondent addressed his fellow-citizens on subjects of public and political considera- 
tion, were not, nor was any one of them, sought or planned by this respondent; but, 
on the contrary, each of said occasions arose upon the exercise of a lawful and accus- 
tomed right of the people of the United States to call upon their public servants and 
express to them their opinions, wishes, and feelings upon matters of public and politi- 
cal consideration, and to invite from such of their public servants an expression 
of their opinions, views, and feelings on matters of public and political consideration ; 
and this respondent claims and insists before this honorable court, and before all the 
people of the United States, that of or concerning this his right of freedom of opinion 
and of freedom of speech, and this his exercise of such rights on all matters of public 
and political consideration, and in respect of all public servants or persons whatsoever 
engaged in or connected therewith, this respondent, as a citizen or as Pyesident of the 
United States, is not subject to question, inquisition, impeachment, or inculpation in 
any form or manner whatsoever. 

And this respondent says that neither the said tenth article nor any specification 
thereof nor any allegation therein contained touches or relates to any official act or 
doing of this respondent in the office of the President of the United States or in the 
discharge of any of its constitutional or legal duties or responsibilities; but said 
article, and the specifications and allegations thereof, wholly and in every part 
thereof, question only the discretion or propriety of freedom of opinion or freedom 
of speech, as exercised by this respondent as a citizen of the United States in his 
personal right and capacity, and without allegation or imputation against this 
respondent of the violation of any law of the United States touching or relating to 


freedom of speech or its exercise by the citizens of the United States, or by this 
respondent as one of the said citizens, or otherwise ; and he denies that by reason of 
any matter in said article or its specifications alleged he has said or done any thing 
indecent or unbecoming in the Chief Magistrate of the United States, or that he has 
brought the high office of the President of the United States into contempt, ridicule, 
or disgrace, or that he has committed or has been guilty of a high misdemeanor in 
office. 


ANSWER TO ARTICLE XI. 


And, in answer to the eleventh article, this respondent denies that on the eighteenth 
day of August, in the year 1866, at the city of Washington, in the District of 
Columbia, he did by public speech or otherwise declare or affirm, in substance or at 
all, that the Thirty-Ninth Congress of the United States was not a Congress of the 
United States authorized by the Constitution to exercise legislative power under 
the same, or that he did then and there declare or affirm that the said Thirty-Ninth 
Congress was a Congress of only part of the States in any sense of meaning other 
than that ten States of the Union were denied representation therein; or that he 
made any or either of the declarations or affirmations in this behalf, in the said 
article alleged, as denying or intending to deny that the legislation of said Thirty- 
Ninth Congress was obligatory upon this respondent, except so far as this respondent 
saw fit to approve the same; and as to the allegation in said article, that he did 
thereby intend or mean to be understood, that the said Congress had not power to 
propose amendments to the Constitution, this respondent says, that, in said address, 
he said nothing in reference to the subject of amendments of the Constitution, nor 
was the question of the competency of the said Congress to propose such amend- 
ments, without the participation of said excluded States, at the time of said address, 
in any way mentioned or considered or referred to by this respondent, nor, in what 
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he did say, had he any intent regarding the same, and he denies the allegation 
so made to the contrary thereof. 

But this respondent, in further answer to, and in respect of, the said allegations 
of the said eleventh article hereinbefore traversed and denied, claims and insists 
upon his personal and official right of freedom of opinion and freedom of speech, 
and his duty in his political relations as President of the United States to the 
people of the United States in the exercise of such freedom of opinion and free- 
dom of speech, in the same manner, form, and effect as he has in this behalf stated 
the same in his answer to the tenth article, and with the same effect as if he 
here repeated the same; and he further claims and insists, as in said answer to the 
tenth article he has claimed and insisted, that he is not subject to question, inqui- 
sition, impeachment, or inculpation, in any form or manner, of or concerning such 
rights of freedom of opinion or freedom of speech or his said alleged exercise 
thereof. 

And this respondent further denies that on the twenty-first day of February, in the 
year 1868, or at any other time, at the city of Washington, in the District of Columbia, 
in pursuance of any such declaration as is in that behalf in said eleventh article 
alleged, or otherwise, he did unlawfully, and in disregard of the requirements of the 
Constitution that he should take care that the laws should be faithfully executed, at- 
‘tempt to prevent the execution of an act entitled “ An act regulating the tenure of 
certain civil offices,” passed March 2, 1867, by unlawfully devising or contriv- 
ing, or attempting to devise or contrive, means by which he should prevent Edwin M. 
Stanton from forthwith resuming the functions of Secretary for the Department of 
War; or by unlawfully devising or contriving, or attempting to devise or contrive, 
means to prevent the execution of an act entitled “An act making appropriations for 
the support of the Army for the fiscal year ending June 30, 1868, and for other 
purposes,” approved March 2, 1867, or to prevent the execution of an act entitled 
“ An act to provide for the more efficient government of the rebel States,” passed 
March 2, 1867. 

And this respondent, further answering the said eleventh article, says, that he has, 
in his answer to the first article, set forth in detail the acts, steps, and proceedings 
done and taken by this respondent to and toward or in the matter of the suspension 
or removal of the said Edwin M. Stanton, in or from the office of Secretary for the 
Department of War, with the times, modes, circumstances, intents, views, purposes, 
and opinions of official obligation and duty under and with which such acts, steps, and 
proceedings were done and taken; and he makes answer to this eleventh article of 
the matters in his answer to the first article pertaining to the suspension or remo- 
val of said Edwin M. Stanton to the same intent and effect as if they were here 
repeated and set forth. ; 

And this respondent, further answering the said eleventh article, denies that by 
means or reason of any thing in said article alleged this respondent, as President of 
the United States, did on the 21st of February, 1568, or at any other day or time, commit, 
or that he was guilty of, a high misdemeanor in office. 

And this respondent, further answering the said eleventh article, says that the same 
and the matters therein contained do not charge or allege the commission of any act 
whatever by this respondent, in his office of President of the United States, nor the 
omission by this respondent of any act or official obligation or duty in his office of 
President of the United States ; nor does the said article, nor the matters therein con- 
tained, name, designate, describe, or define any act or mode or form of attempt, device, 
contrivance, or means, or of attempt at device, contrivance, or means, whereby this 
respondent can know or understand what act or mode or form of attempt, device, con- 
trivance, or means, or of attempt at device, contrivance, or means, are imputed to or 
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charged against this respondent in his office of President of the United States, or in- 
tended so to be, or whereby this respondent can more fully or definitely make 
answer unto the said article than he hereby does. 

And this respondent, in submitting to this honorable court this his answer to the 
articles of impeachment exhibited against him, respectfully reserves leave to amend 
and add to the same from time to time, as may become necessary or proper, and when 
and as such necessity and propriety shall appear. 

ANDREW JOHNSON. 

Henry Sransery, B. R. Curtis, Tuomas A. R. Netson, M. Evarts, 
W. S. Grorsspeck. Of Counsel. 


In THE House oF REPRESENTATIVES, 
Unirep States, March 24, 1868. 
Replication by the House of Representatives of the United States to the Answer of Andrew 

Johnson, President of the United States, to the Articles of Impeachment exhibited against 

him by the House of Representatives. 

The House of Representatives of the United States have considered the several 
answers of Andrew Johnson, President of the United States, to the several articles 
of impeachment against him by them exhibited in the name of themselves and of 
all the people of the United States, and reserving to themselves all advantage 
of exception to the insufficiency of his answer to each and all of the several articles 
of impeachment exhibited against said Andrew Johnson, President of the United 
States, do deny each and every averment in said several answers, or either of them, 
which denies or traverses the acts, intents, crimes, or misfemeanors charged against 
said Andrew Johnson in the said articles of impeachment, or either of them; and, for 
replication to said answer do say that said Andrew Johnson, President of the United 
States, is guilty of the high crimes and misdemeanors mentioned in said articles, and 
that the House of Representatives are ready to prove the same. 

Scuvuyier Coirax, 


Speaker of the House of Representatives. 


Epwarp McPuHerson, 


Clerk of the House of Representatives. 


CALIFORNIA. 


Unirep States District Court ror tHe District or CaLirornta. 
Bankruptcy. — In the matter of Francis C. Belden. In this case, the bankrupt 
having applied for a discharge, the creditors’ counsel objected, on the ground 
that Belden had brought himself within the meaning of the 29th section of the 
Bankruptcy Act of 1867, which forbids the discharge to be granted in cases where 
the bankrupt has, within four months before the commencement of proceedings, 
procured his property to be attached, &c. It appeared, that the attachment had 
been made, without his knowledge or consent, by a hostile creditor; but it was 
contended, on the part of the creditors, that Belden came within the meaning of 
the clause, by having subsequently omitted ‘‘to procure himself to be adjudged 
a voluntary bankrupt.” But the court (Hoffman, J.) decided, that this omission 
could ‘* have no retrospective effect upon the previous taking of the property,” 
and could not ‘supply the intent to give a preference, which is an essential in- 
gredient in the act of bankruptcy, and which, when the property was taken, had 
no existence.” 
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Apuiratry. Liapiiiry or Steam Tuas. — Charles Nelson et al. v. Steam 
Tug Goliath. We have not room to print Judge Hoffman's able opinion in this 
case, and must content ourselves with saying, that it is another in the chain of 
decisions which impress the duty of extreme care on vessels impelled by steam, 
in cases where the responsibility lies between a steamer and a sailing vessel. 


SratuTe or Liurrations AFFECTING Reat Actions. — Hitherto, there has 
been no general limitation law barring the commencement of actions for the 
recovery of real estate in the State of California; and, the titles thereof being 
mostly derived from the Spanish or Mexican authorities, there has been a gene- 
rally pervading sense of insecurity and uncertainty in the right to land, through- 
out the community. On the 18th of April, 1863, an amendment to the Limitation 
Law was passed, wherein it was ‘ provided, further, that any person claiming 
real property, or the possession thereof, or any right or interest therein, under 
title derived from the Spanish or Mexican Government, or the authorities thereof, 
which shall not have been finally confirmed by the Government of the United 
States, or its legally constituted authorities, more than five years before the pas- 
sage of this act, may have five years after the passage of this act in which to com- 
mence his action for the recovery of such real property, or the possession thereof, 
or any right or interest therein, or for rents or profits out of the same, or to 
make his defence to an action founded on the title thereto.” 

The five years of limitation expired, on April 18, 1868, to all those who cared 
not to raise the question, whether the limitation did not operate until the expira- 
tion of sixty days thereafter, in accordance with the Statute of 1860, ‘* That no 
law shall take effect until the expiration of sixty days after the passage of the 
same, unless otherwise provided in such law.” 

Improving the opportunity remaining before the operation of the new limita- 
tion amendment, there were commenced, during the five days preceding the 18th 
of April, in the city and county of San Francisco alone, not less than eight 
hundred (800) actions in ejectment, or, as they are termed in the practice of 
that State, ‘‘ actions for the recovery of specific real property.” These actions 
will undoubtedly average at least ten defendants each; not counting, in that 
estimate, one action in which fifteen hundred (1,500) persons are made defend- 
ants, and several of not less than three hundred defendants each. One of these 
actions is for two-thirds of the land included within the corporate limits of the 
city and county of San Francisco. The number of defendants in all the actions 
will probably be not less than fifteen thousand. 


FLORIDA. 


Tue New Constitution. — We have received a copy of the new Constitution, 
and notice some features of interest. - In its general scope, it is of course very like 
the constitutions of the other States of the Union; but, in some of its provisions, 
we find evidence of a re-action from those purely democratic theories of govern- 
ment which have so extensively prevailed all over this country, and which, in our 
judgment, have been often carried too far. Let the people be secure against the 
encroachments of government, by all means; but let the business of the people be 
managed on sound practical principles, too. Thus, when a State, for fear, we sup- 
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pose, of the insidious advances of tyranny, elects the members of its Supreme 
Court of Law and Equity every few years, it is our humble opinion that the peo- 
ple of that State are sacrificing a good deal to the Goddess of Liberty. So in 
other ways, which we need not mention here. ‘The principle of responsibility to 
the people must never be lost sight of, certainly ; but no more must the princi- 
ples of common sense. Thus we have been pleased to observe, that, in Florida, 
the judges of the Supreme Court are ‘ appointed by the Governor and con- 
firmed by the Senate,” and * hold their offices for life, or during good behavior.” 
The circuit judges are appointed in the same way, though they hold their offices 
only for eight years. And the county court judges, who hold their offices for 
four years only, are appointed in the same way. ‘The salaries also are liberal, — 
very much so, considering the impoverished condition of the State, — the chief 
justice getting $4,500 per annum, and each associate justice, $4,000. 

The same tone of conservatism runs through the other provisions of the Con- 
stitution. The governor holds his office for four years, and enjoys a salary of 
$5,000 per annum. The members of the Senate are also elected for four years, 
and those of the Assembly for two. The Executive Cabinet consists of a secre- 
tary of state, attorney general, comptroller, treasurer, surveyor general, super- 
intendent of public instruction, adjutant general, and commissioner of immigration, 
with salaries of $3,000 a year each. We also find ample provisions for State 
education. 

With regard to the suffrage, we find it to be universal, excepting those per- 
sons mentioned in Article XIV. of Amendment to the Constitution of the United 
States; but we find that a domicile of one year in the State and of six months in 
the county is a prerequisite; and that, after the year 1880, some educational 
qualifications shall be required of voters: what these shall be the legislature is 
to determine. 


INDIANA. 


Rartroap PasseNGERS. — We have received an able and interesting opinion 
of the Supreme Court of Indiana, in the case of Indianapolis & Cincinnati Rail- 
road Company v. Rutherford. The plaintiff obtained a verdict in the Morgan 
Circuit Court for injuries received when the train was running so close to the 
neighboring buildings, that the plaintiffs arm, which was outside of the window, 
was broken. The court reversed the judgment, holding it to be clearly negli- 
gence in the plaintiff to have his arm protruding out of the window; and thereby 
following the law as laid down in Todd v. Old Colony R.R. Co., 3 Allen, 21, and 
Same v. Same, 7 Allen, 207; in Catawissa R.R. Co. v. Armstrong, 49 Penn. St. 
186; and in Pittsburg & Connellsville R.R. Co. v. McClurg, noticed in our last 
number (2 Am. Law Review, 578). The case of New Jersey R.R. Co. v. 
Kennard, 21 Penn. St. (9 Harris), 203, is overruled. 


MASSACHUSETTS. 


LeGaL Tenper.— An interesting case (Cushing v. Wells et al.), involving 
the use of coin as a commodity, has been recently decided by the Supreme 
Judicial Court. The defendants, who constitute the well known firm of Wells, 
Fargo, & Co., agreed with the plaintiff's agent in Acapulco, Mexico, to carry 
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to the plaintiff, in Massachusetts, ninety double eagles of the coinage of the 
United States. They never were delivered, and the only question in the case 
was, whether the plaintiff was entitled to recover the premium on the gold. The 
opinion of the majority of the court was delivered by Chief Justice Chapman, 
It is too long for publication here ; but the following extracts will show the gen- 
eral course of the reasoning: ‘If this had been a contract to pay the plaintiff 
ninety double eagles of the coinage of the United States, no question would 
exist. The plaintiff could recover eighteen hundred dollars only. Wood vy. 
Bullens, 6 Allen, 516; Bush v. Baldrey, 11 Allen, 367. But it was not a contract 
to pay money: it was a contract of bailment to carry and deliver a specific 
article. The plaintiff was entitled to the bag, and the identical pieces of coin 
which were init. The neglect or refusal to deliver them was a tort. In England, 
an action of detinue lay at common law to recover money in a chest,” &c. So, in 
this country, replevin ‘‘ could have been maintained to recover this property.” — 
‘* In an action like the present, the rule of damages is the market value of the goods 
at the place of delivery, and at the time when they should have been delivered, 
with interest from that time. Spring v. Haskell, 4 Allen, 112. But the ques- 
tion arises whether coined money in a bag can legally have a different value as 
a commodity from what it would have as money, in an action on a contract for 
the payment of a given number of dollars in coin. That it may have a different 
value in fact is certain.” After illustrating this point, the learned judge refers 
to the cases of Essex Co. v. Pacific Mills and Sears v. Dewing, lately decided, in 
the latter of which it was held, that a covenant to pay a rent of a certain weight 
of gold ‘in coined money,” entitled the lessor to receive the value of the gold 
in currency, thereby sanctioning ‘‘ the principle that parties may so shape their 
contracts as to treat coined money, to be paid in performance of a contract, as a 
commodity.” Speaking of the Legal Tender Act, the court say: ‘‘ As it requires 
importers and the obligors in certain bonds to pay in coin, it would be strange, if, 
when one of these persons is compelled to purchase coin to pay these duties or 
this interest, and intrusts it to a carrier to deliver it, his only remedy against 
the carrier for its loss or its misappropriation is to recover its statute value paya- 
ble in treasury notes. . . . A majority of the court are of opinion, that the plain- 
tiff is entitled to recover the sum of eighteen hundred dollars, and thirty per 
cent in addition, with interest thereon.” 


Revenve Stamps.—In Carpenter v. Snelling, it was held, that the pro- 
vision in the Act of Congress of July 13, 1866, providing that no deed, &c., 
required by law to be stamped, shall be admitted or used as evidence “ in 
any court” unless duly stamped, referred only to the United States courts. 


Unirep States Circurr Court. Income Tax or a Deceasep Person. 
— Mandell v. Pierce. The plaintiff was executor of the late Sylvia Ann How- 
land, the validity of whose will has been disputed in the famous suit now pend- 
ing, known as the Howland Will Case. He returned under protest to the 
defendant, the United States Assistant Assessor, in accordance with his require- 
ment, a statement of the income received by the deceased during the portion 
preceding her decease of the year in which she died. The plaintiff appealed to 
the Assessor, and also to the Commissioner, and these officers affirmed the taxa- 
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tion of the Assistant Assessor. The tax was paid under written protest to the 
Collector, and the plaintiff now sues to recover it back. Mr. Justice Clifford, 
in a long opinion, which we have not room to insert here, affirmed the validity 
of the tax, overruling the plaintiff’s objections, that, as the death of the testa- 
trix occurred before the time appointed for making the required return, no return 
can be required of her legal representatives; and that the legacy and suc- 
cession taxes are intended, in such cases, to be a substitute for the income 


tax. 


MICHIGAN. 


Ar the April term of the Supreme Court, a very peculiar question was pre- 
sented by the record in the case of Cohen v. Henry. The latter, as Deputy 
United States Marshal, had seized certain property belonging to Cohen, under a 
writ against a third person, and Cohen had replevied it in the State Circuit 
Court. The marshal pleaded in abatement that the goods were in his custody 
as such marshal; and the Circuit Court, following certain decisions of the 
Supreme Court of the United States, held, that replevin would not lie in the 
State Court, and that the defendant was entitled to judgment. Thereupon 
the marshal waived a return of the property, and took judgment for its value. 
On error, it was held, that this judgment was erroneous; that at most the mar- 
shal could only claim to have the possession of the goods restored to him; and, 
if he waived this, a judgment in his favor, for the value of goods which he was 
a trespasser in seizing, could not be justified on any principle. The judgment 
was thereupon reversed, and judgment rendered for the plaintiff for the costs. 

In Detroit Free Press v. McArthur, where a newspaper had published, as a 
matter of local news, a libellous item concerning the arrest of the defendant in 
error, which the local reporter had obtained from the officer making the arrest, 
and there was no claim of actual malice on the part of the proprietors, or of 
negligence in the choice of proper reporters, it was held, that the case was not 
one for vindictive or exemplary damages, and that a charge which warranted the 
jury in returning such damages was erroneous. 

In Hutchings v. Ladd, a peculiar question of damages was presented. Hutch- 
ings was a forwarder in Detroit, and Ladd had delivered to him a quantity of 
cut stone, to be forwarded by common carrier, together with a bill for its price, 
to Saginaw, and there delivered to the agent of the American Express Com- 
pany, who was to deliver the same to the purchaser at that place on payment of 
the bill. The stone was duly forwarded, but without the bill; and the carrier, 
instead of delivering the stone to the agent of the Express Company, delivered 
it directly to the purchaser, who was not responsible, and Ladd failed to collect 
payment. Thereupon Ladd sued Hutchings on his contract to forward the bill 
with the stone. Hutchings defended, claiming that the damages were not the 
consequence of his breach of contract, but of the fault of the carrier in not deliver- 
ing as directed, and that his own connection with the loss was too remote to form 
the basis of legal recovery. The court held, that, as the contract of Hutchings 
to send forward the bill with the goods was a proper one in itself, and the 
damages which Ladd had suffered were the only damages which that contract 
was designed to provide against, and were therefore directly within the contem- 
plation of the parties in making it, they could not be held to be too remote, and 
Ladd was entitled to recover. 
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In Perrott v. Shearer, it was decided that a sheriff who seizes the goods of a 
third person as the property of the defendant on attachment, is liable to the 
owner for their value, if they are destroyed, by fire, in his hands, notwithstand- 
ing the owner has kept them insured, and recovered from the insurer the amount 
of his policy. 

In Hawkins v. Great Western Railway, it was held, that, notwithstanding the 
owner had by the shipping receipt exempted the carrier by railway from all loss 
and injury from the perils of transportation, the carrier would still be liable for 
an injury occasioned by putting the property into insufficient and unsafe cars. 

In Wolcott v. The People, a State law, taxing express companies upon their 
gross receipts from their business within the State, was sustained against an 
objection that it was in violation of the Constitution of the United States as 
interfering with the control of Congress over commerce. 


Tue people of the Peninsular State are placed in a somewhat embarrassing 
position by the failure to adopt their new Constitution. The judicial salaries 
were fixed by constitutional provision many years ago, and by the change in 
relative values have become absurdly low; those of the circuit judges being 
$1,500 only. In some of the circuits, the county boards of supervisors vote 
additional allowances ; but this is clearly illegal, and in Detroit has been refused 
upon that ground. The circuit judge of that circuit, who has discharged his duties 
with great ability and to the general acceptation, has thereupon given notice of 
resignation; and the people of that important circuit are left in this position: 
that, until an amendment of the Constitution can be brought about, they must 
be content to accept some unfit person for judge, or they must select, from among 
the young, unknown, and inexperienced men at the bar, some one who can 
afford to take the place for the standing and reputation it will give him, in the 
hope that they may thus succeed in time in filling the place satisfactorily by the 
gradual development of judicial qualities. 


MISSISSIPPI. 


Bankruptcy. Unirep States Districr Court ror THE NorTHERN Dts- 
trict OF Misstsstep1.— Before Hon. Rospert A. Hitz, J. In Pennington, 
assignee, v. Sale et al., it appeared that the bankrupt filed his petition on the 
14th of October, 1867, but that the assignment to the plaintiff did not issue till 
the 3d of February, 1868. At this date, the sheriff of the county held certain 
cotton, seized by him since the bankrupt filed his petition on an execution in 
favor of the defendants, obtained before the filing of the petition, which he was 
preparing to sell, with intent to apply the proceeds towards satisfaction of the 
execution. The plaintiff brought his bill in equity, praying that the sheriff 
might be enjoined from selling the cotton, and that it might be turned over to 
the plaintiff as assignee, and the proceeds applied as the court might direct. 
The defendants demurred to the bill; but the demurrer was overruled in an 
opinion which we have not room to publish. 


MISSOURI. 


Susscrirtions To Cuarities. — We print in full the opinion of the Supreme 
Court in the case of Westminster College v. Estate of H. R. Gamble, rendered at 
the March term, 1868 : — 
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The plaintiff, an institution incorporated by the laws of this State, presented to the 
Probate Court, for allowance, a demand against the estate of H. R. Gamble, deceased. 

The Probate Court rejected the demand ; but, upon an appeal in the Circuit Court, 
judgment was rendered for plaintiff, and the case is brought to this court by writ of 
error. . 

The following is the instrument presented for allowance, and upon which the 
Circuit Court gave judgment :— 

Sr. Louts, Feb. 16, 1856. 

When twenty thousand dollars, including the amount herein specified, are raised, as a capi- 
tal, to endow the Potts Professorship in Westminster College, I promise to pay the trustees 
of Westminster College one thousand dollars as a part of the endowment of said professorship, 
and to be used only for that purpose. (Signed) H. R. GaMBue. 


On the trial, it was testified, by the general and financial agent of the College, that, 
on the first day of October, 1858, over twenty thousand dollars had been raised, as a 
capital to endow the Potts Professorship in Westminster College, and that the same 
was at interest for the benefit of the professorship. 

He also testified that the said professorship was regularly established in the College 
in 1859, and had continued up to the present time. Upon cross-examination, he stated, 
that the capital of twenty thousand dollars was raised, by the friends of the College 
executing their notes, with interest, some bearing interest from date, others to become 
due and bear interest when the whole amount was raised. The defence is based exclu- 
sively upon the assumption, that the promise was made upon the condition that the 
amount should be raised; that, to satisfy this condition, the money must be actually 
paid in; and that taking notes or obligations for the endowment fund was not a suffi- 
cient compliance with the terms of the contract to fix any liability on the defendant. 

We must endeavor, if possible, to ascertain what the parties themselves meant and 
understood by the language they employed. The intention must be gathered from 
the term used in the agreement with particular reference to the subject matter. It 
cannot depend so much on any formal arrangement of words as on the reason and 
sense of the thing, to be collected from the contract and the matter to which it relates. 
The object was to endow a professorship, and the means to accomplish the end was to 
raise the endowment fund by individual subscriptions or promises. The agreement 
was to pay when a certain amount was raised. It is not stated that the sum should 
be raised in money. Nor do we think the word, taken in the connection in which it 
is used, necessarily imports, ex vi termini, that such was intended to be its meaning. 

Wherefore should the money be paid up? The principal was not intended to be 
used to support the professorship, but the interest resulting therefrom. 

Had the money been paid, it would then have been necessary to loan it out on 
interest, to carry out the purpose contemplated. 

We apprehend there can be no essential difference, as far as the liability of the 
defendant is affected, whether the money was paid in and loaned out on interest to 
secure the object of the reduction, or whether the amount was raised by the obliga- 
tions of persons of undoubted solvency, bearing interest. 

The result is the same. Defendant’s promise was not binding till a specified sum 
was raised from other sources: others contracted with like conditions, and the inter- 
pretation contended for would completely invalidate every thing done touching the 
transaction, and abolish the established professorship in toto. 

The amount was raised in accordance with the condition of the promise, when the 
same was assured by the undertaking of solvent and responsible obligors. That such 
was really the intention of the parties, there can be but little doubt, when we consider 
the manner in which schemes of like description are generally built up. The evidence 
shows that the amount has been raised by the obligations, and that the professorship 
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has been established and kept in operation. This, we think, abundantly fulfils all 
the stipulations and conditions required by the contract, and the judgment should be 
affirmed. Davip WaGner. 


InsuraNcE. ReEprRESENTATIONS. EstorreL.—In Franklin, appellant, v, 
Atlantic Fire Insurance Co., respondent, the plaintiff sued upon a policy of insur- 
ance issued by the Atlantic Fire Insurance Co., of Brooklyn, N.Y., through its 
agent at St. Louis. The insurance was upon household furniture against loss by 
fire. It did not appear that any written application for insurance was required, 
The policy contained a condition, that, ‘* if any person effecting insurance in this 
company shall make any misrepresentation or concealment touching the risk to 
be assumed,” the policy should be void; and also another, that, ‘*if the interest 
of the assured in the property be any other than the entire, unconditional, and 
sole ownership of the property, for the use and benefit of the assured, it must be 
so represented to the company, and so expressed in the written part of their 
policy ; otherwise the policy shall be void.” 

The defendant offered evidence tending to prove that, at the date of the policy, 
the plaintiff owned only an undivided interest of one-half in the property insured, 
and that there were two incumbrances on the property, by deeds of trust, exe- 
cuted by the plaintiff's grantor. 

In rebuttal, the plaintiff proposed to show, that after the policy had been 
made out, but before it was delivered or the premium paid, the plaintiff had 
informed the agent of the company that he was only a part-owner of the property, 
and that the same was incumbered as aforesaid, and that the agent then said it 
would make no difference, it was all right, or words to that effect. 

This evidence was excluded, and the plaintiff took a nonsuit. 

The only material question in the case was, whether this evidence was admissible. 

The court (Holmes, J., delivering the opinion) held, that the evidence offered 
would show that the plaintiff did truly represent the facts ; that the non-insertion 
of the facts in the policy was the fault of the company’s agent; and that the 
company could not avail themselves of it. The learned judge says: — 

“The actual state of the case is, then, that the agent receives a verbal application 
for insurance, and, before the policy takes effect by delivery, the interest of the’ assured 
in the property is truly stated to his satisfaction, by which his attention is called to 
the circumstance that the specific character and extent of the interest ought to be 
expressed in the written instrument; and he answers, it will make no difference, it is 
all right, receives the premium, and delivers the policy. The policy is accepted, and 
the premium is paid on the faith of the assurance. The party insured goes away, 
relying upon its validity to protect him against loss during the time specified. He 
acts upon a state of things represented to him by the agent to be sufficient, and it 
would work a fraud upon him if the company should now be allowed to avail itself of 
this defence. If no disclosure of the nature of this title and interest had been made, 
or if he had fraudulently concealed it, and then accepted this policy, the misrepre- 
sentation being of a matter material to the risk which the company had intended to 
assure, it would have amounted to a clear breach of warranty. This would have been 
a fraud upon the company, and the policy would have been void. Upon the facts 
which the plaintiff proposed to prove, such would not be the case, but the fraud would 
lie with the other party, and we think the matter would come within the principle of 
the authorities on the doctrine of estoppel in pais. It would amount to a waiver of the 
condition requiring this matter to be inserted in the policy, prior to the completion of ~ 
the contract.” 
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The cases of Howitz v. Equitable Insurance Co., 40 Mo. 557, and Rawley v. 
Empire Insurance Co., 36 N.Y. 550, were approved. 


An interesting case, State of Missouri ex rel. D. K. Pitman et al. v. John 
Adams et al., involving apparently much the same principles as those involved in 
the famous Dartmouth College case, is now pending in the Supreme Court. It 
appears that a charitable institution, known as ‘ St. Charles College,” was incor- 
porated in 1837 by act of the Legislature; that, by an act passed in 1863, all 
oflicers of incorporated institutions, who should fail to take the test-oath, should 
vacate their offices ; that another act, passed also in 1863, and reciting that a large 
majority of the Board of Curators of St. Charles College had failed to take the 
oath prescribed, appointed certain other persons curators; and that an informa- 
tion in the nature of a quo warranto was filed, on the relation of a number of 
the members of the old board against the new members. To this the defendants 
demurred, and the demurrer was sustained at the State Circuit Court. The case 
was then taken to the State District Court, which also sustained the demurrer ; 
and it was finally argued before the Supreme Court, at the March term, 1868. 
We shall look with interest for the result. 


LxGIsLaTION. — We notice a rather remarkable statute recently passed by the 
General Assembly, making it a misdemeanor for a husband to abandon his wife 
or children without good cause, or refuse or neglect to maintain her or them, 
The punishment is to be by fine or imprisonment. We should judge such a law 
would prove very useful in the way of preventing pauperism. It is certainly a 
sensible and humane act. 


NEW JERSEY. 


Depication oF Lanp To Pusiic Uses. — In Trustees of the Methodist Episco- 
pal Church of Hoboken v. Mayor, &c., of Hoboken, decided by the Supreme 
Court, at the February term, 1868, the following points, among others, were de- 

' cided. The opinion of the court was delivered by Mr. Justice Depew. The 
second point strikes us as novel. 


“ When the question is, whether the way dedicated has become a public highway, 
so as to impose upon the public authorities the duty to amend or repair, an accept- 
ance on their part is essential to that end ; and where the question is, whether a dedi- 
cation has in fact been made, evidence of non-acceptance by the public authorities, or 
non-user by the public, is competent evidence to be considered by the jury. 

“But an acceptance by the public authorities, or public user, is not essential to 
conclude the owner from his power of retraction, when his intention to permanently 
abandon his property, and dedicate it to public uses, is once unequivocally mani- 
fested. In that event, the right of the public to apprapriate the lands to the public 
use at any future time, when their wants or convenience require it, immediately 
attaches.” 


NEW YORK. 


LreGat TenpEr. — The Supreme Court of New York have, in a recent case, 
— Bank of Prince Edward’s Island vy. Trumbull, — followed the decision in De- 
cember last in Bank of the Commonwealth v. Van Vleck et al., in giving more 
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weight to the real intent of the contracting parties than has generally been given 
by the courts of this country, in questions arising out of the Legal Tender Act, 
In the latter case, the Bank of the Commonwealth had loaned Van Vleck $10,000 
in gold, to be paid in gold, and was held entitled to recover the value of the gold 
at the time of the trial, in legal tender notes. In the other case, decided on the 
29th of April last, the Bank of Prince Edward’s Island claimed to recover judgment 
{pr a sum in currency equal to $2,000 in gold, upon a bill of exchange drawn for 
that sum in Charlottetown, P.E.L, by A. A. McDonald & Brother, on the de- 
fendant, and accepted by hith, In giving judgment for the plaintiff, Mr. Justice 
Mullen, delivering the opinion, says : — 


“ There is nothing in law or in reason which forbids the parties making such an 
agreement; and I insist, that, when it is manifest that it was the intention of the par- 
ties that payment should be made in coin instead of paper, it is the duty of the courts 
to carry into effect such intentions. If the $2,000, to pay which the bill in suit was 
drawn, were borrowed, the borrower, it is to be presumed, received it in gold, or in 
property at gold prices. If the bill does not provide for the payment of $2,000 in 
gold, will any one inform me how the lender could have framed his contract so as to 
secure to himself payment by the drawer of that sum on the day it should be pre- 
sented for acceptance or payment and interest? As I have attempred to illustrate in 
the case of the purchaser of the goods in England, it would be practically impossible 
to fill up the bill with an amount which, if paid in currency, would exactly equal the 
same number of dollars in gold. He might transmit the bill in blank to an agent to 
fill up with the true amount before presentation, or he might draw the bill ‘for such 
sum as will, on the day of presentation for payment, be equal to $2,000 in gold.’ But, 
when the bill is thus drawn, is the intention of the parties any more clearly expressed 
that the bill is to be paid in gold, or its equivalent, than when it is drawn ‘ payable in 
gold coin of the United States’? The sum named in a bill or other contract is, in the 
absence of any provision to the contrary, presumptively payable in whatever is at 
the time a legal tender in payment of debts; but when the parties designate some 
other currency, which is not illegal, it is the right of the creditor to have awarded to 
him such measure of damages as will constitute payment in the currency intended, 
and it is the duty of the courts to award it. If gold and silver were not, both in law 
and in fact, legal currency, recognized and adopted by all classes of men, there might 
be some excuse for treating them as articles of merchandise, and the debtor would 
have the right to pay in them or in paper at his election; but, so long as they are 
recognized as currency, debts payable in them should be enforced, and the intention 
of the parties should have effect. I therefore order judgment in favor of the plaintiff 
for $2,925. 


Tue Case or Carvin M. Nortrurvp, who was indicted in Westchester County, 
N.Y., in September, 1866, for attempting to kill his wife, by administering bella- 
donna to her, of which he was convicted in February, 1867, has at length been 
reached in the Court of Appeals, and the verdict set aside on account of certain 
informalities in the trial. We had occasion, in our notice of the January num- 
ber of Dr. Hammond’s Quarterly Journal of Psychological Medicine and Medi- 
cal Jurisprudence in the April number of the Law Review, page 548, to notice 
an interesting article by Professor Lee, on the medical questions presented in the 
course of the trial. As the case is now re-opened, it will be interesting to see 
how far the ingenious views then put forth will be borne out by the testimony. 
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Tue Late Dante Lorp, Esq. — A meeting of the New York bar was held 
on the 9th of March, at which the following resolutions were passed : — 


Resolved, That, in the death of Daniel Lord, the members of the bar of New York 
have suffered a great bereavement, and that they deeply deplore the loss they have 
sustained. 

Resolved, That we are grateful his life was spared so long, and that he was able to 
fill its annals with so much useful labor, so many professional achievements, so many 
good deeds, and such bright examples of what an eminent lawyer and good citizen 
should be. 

Resolved, That his long and honorable professional career, extending over half a 
century, his prominent position at the bar, his extensive legal learning, his skill as an 
advocate, his devotion to the interests of his clients, that devotion always being con- 
comitant with truth and honesty, his uprightness, his integrity, and his Christian life 
constituted a character, and won a reputation, of which we, as members of the bar, are 
justly proud. 

Resolved, That we sincerely sympathize with the afflicted family of our departed 
associate, and, without wishing to intrude on the privacy of their grief, would never- 
theless kindly ask to be allowed to mingle our sorrow with theirs, because he belonged 
to us as well as to them. 

Resolved, That a copy of these resolutions, signed by the officers of this meeting, 
be transmitted to the family of the deceased. 

Speeches were made by Messrs. William M. Evarts, William Allen Butler, 
William Beach Lawrence, and Charles O’Conor, which our limits do not allow us 
to print. They were all eloquent, hearty, and deserved eulogies on the distin- 
guished lawyer, who, after just fifty years of professional success, has passed 
away, regretted by the whole community, by whom his strong character, his 
great abilities, and his many virtues, were thoroughly appreciated. 


PENNSYLVANIA. 
Supreme Court. — Watson v. Muirhead. 


A conveyancer, using ordinary diligence in examining and passing title, is not 
liable for want of skill. 


Error to the District Court for the city and county of Philadelphia. 
Oprrnion BY SHarswoop, J. 


The business of a conveyancer is one of great importance and responsibility. — 
It requires an acquaintance with the general principles of the law of real prop- 
erty, and a large amount of practical knowledge, which can only be derived from 
experience. In England, it has been pursued by lawyers of the greatest emi- 
nence. As our titles become more complex with the increase of wealth, and the 
desires which always accompany it to continue it in our name and family as long 
as the law will permit, it will become more and more necessary that gentlemen 
prepared by a course of liberal education and previous study should devote 
themselves fo it. There have been, and still are, such among us. The rule of 
liability for errors of judgment, as applied to them, ought to be the same as in the 
case of gentlemen in the practice of law or medicine. It is not a mere art, but 
ascience. ‘‘ That part of the profession,” said Lord Mansfield, ‘‘ which is car- 
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ried on by attorneys is liberal and reputable, as well as useful to the public, 
when they conduct themselves with honor and integrity; and they ought to be 
protected when they act to the best of their skill and knowledge. But every 
man is liable to error; and I should be very sorry that it should be taken for 
granted that an attorney is answerable for every error or mistake. . . . A counsel 
may mistake as well as an attorney. Yet no one will say that a counsel who has 
been mistaken shall be charged. Not only counsel, but judges, may differ or 
doubt, or take time to consider. Therefore an attorney ought not to be liable 
in case of a reasonable doubt.” Pitt v. Yalden, 4 Burroughs, 2060. The rule 
declared by Lord Mansfield has been followed in all the subsequent cases, ‘No 
attorney,” said C. J. Abbott, ‘* is bound to know all the law. God forbid that it 
should be imagined, that an attorney or a counsel, or even a judge, is bound to 
know all the law; or that an attorney is to lose his fair recompense on account 
of an error, being such an error as a cautious man might fall into.” Montriou v. 
Jeffreys, 2 C. & P. 113, and see Godefroy v. Dalton, 6 Bing. 460; Kemp v. Burt, 
4 B. & Ad. 424; Gilbert v. Williams, 8 Mass. 51. 

If the defendant had undertaken to act upon his own opinion that the judg- 
ment which appeared on the searches was not a final one, and therefore not a 
lien upon the ground rent, the title of which it was his duty to examine, could 
we say that before the decision of this court in Sellers v. Burk, 11 Wright, 344, 
the mistake was one which could only result from the want of ordinary knowl- 
edge and skill, or the failure to exercise due caution? But when, in addition, it 
appears, that, having been previously employed to investigate the same title, he 
had submitted it to eminent counsel, who had given a written opinion in its favor, 
without even expressing a doubt as to the judgment in question, to hold him re- 
sponsible would be to establish a rule, the direct effect of which would be to 
deter all prudent and responsible men from pursuing a vocation environed with 
such perils. 

We think the court below was right in refusing to charge as requested in the 
plaintiff's points ; all of which assume, as matter of law, that to pass the title with 
such an incumbrance upon it was evidence of want of ordinary knowledge and 
skill, and of due caution. We see, therefore, no error for which we ought to 
reverse. — Pittsburgh Legal Journal. 


SOUTH CAROLINA. 


Unirep Srates District Court.— The United States v. Alfred Huger et al. 
Before Hon. Grorce S. Bryan, District Judge. This very interesting case, which 
was decided in May last, was an action on a bond given by the defendant, as 
postmaster of the city of Charleston. The suit was brought to recover a balance 
of $5,576.41, due the Government at the time of the breaking out of the Rebel- 
lion, with interest. It appeared that Mr. Huger had been appointed by President 
Jackson in 1832, that he had held the office from that time to 1861, and that he 
had satisfactorily performed all the duties enjoined upon him by law. It appeared, 
further, that he had made considerable efforts to turn over the property in his 
hands to the United States Government, but that he had not been able to do so, 
except as regarded a small part thereof; and that he had finally, on demand, 
surrendered the balance to the Postmaster General of the Confederate Govern- 
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ment. The case was well argued by Hon. D. T. Corbin, District Attorney, for 
the Government, and by Messrs. Porter, Campbell, Magrath, and Rutledge, for 
the defendant. The jury found for the defendant, under the rulings of the ° 
court, which we regret we are unable to give in full, but the nature of which will 
be sufficiently seen from the following extracts : — 


“ The cases cited in the books all having reference to a settled order of things, all 
having reference to the possible personal private delinquency or want of care or mis- 
fortune of the obligor, — a condition of things anticipated as probable or possible, and 
therefore in the minds of the parties to the bond,—1I hold that the rulings of the 
Supreme Court can have no proper application to a class of cases wholly different, and 
that the party cannot be held to an engagement, not in the mind of either party, and in 
a condition of things not possibly anticipated by either party, in which one party could 
not possibly fulfil such engagement, and the other party could not give him any proper 
help to fulfil it; that is, that without any default on his part, and in the absence of a 
condition of things which rendered it possible for him to execute the bond, he shall be 
compelled to execute the bond. That condition of things was presented in a state of 
civil war, where the territory of which the defendant was a resident was held under the 
domination of a belligerent, —the absolute domination of a revolutionary government, 
struggling for its life, compelled to put forth every possible exertion of power, inevi- 
tably arbitrary and unscrupulous from the very fact of its necessities, and alike unable 
and unwilling to brook opposition. It was in the very nature of things a military des- 
potism, whose commands must unhesitatingly be obeyed, and, in the light of the past, 
it is but truth to say, whose commands were so obeyed. 

“The great civil war from which we have emerged, not only demanded despotic 
power in the South, but an almost equally despotic power in the United States. The 
great Government which succeeded in this contest, that great Government itself, with 
all its mighty resources, was compelled to resort to arbitrary power. Civil liberty was 
scarcely consistent with the struggle between the two governments. Both were essen- 
tially military at the time, drawing all powers to themselves, and compelled of neces- 
sity to act in an arbitrary manner, liberty itself being the inevitable sacrifice. It was 
in such a condition of military domination that the defendant in this case was called 
upon, as the only act which implicates him in this matter, — which I conceive could 
implicate him, — was called upon, some time after its domination, and after the United 
States postal service had ceased, to report the amount of property of the United States 
in his possession. In my esteem, that demand was peremptory. It was a command 
to be instantly complied with, not a matter of parley. That command carried with it 
an expression of force which could not be resisted,— could not be resisted any more 
than its cannon or bayonets; which left the party upon whom the demand was made 
no alternative but to yield. There was no refuge from the wrath of that Government, 
there was no defence against its power. In my esteem, therefore, the defendant, under 
these circumstances, was in the position of one yielding to overwhelming and present 
force, — not to a force that was speculative and distant, but present, certain, and instant ; 
a force so great, inevitable, and overwhelming, that the display of cannon and bayo- 
nets could not have added substantially to its compulsive power. The attempt at 
resistance would have been simply an idle parade. The attempt at resistance would 
have been regarded, under the circumstances, as a questioning of power, to be pun- 
ished. The power dominant at that time was a jealous revolutionary power, which 
could not afford to deal as a well-settled government, which could not admit of debates, 
whose commands were peremptory, whose exactions could not be trifled with. I 
instruct you, that the demand upon Mr. Huger for the public property of the United 
States, by the Confederate States, was a demand that he could not dispute. It was a 
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demand, coming to him under the circumstances, carrying a claim of authority which 
he had no means to dispute, and which he could not dispute. 

“Gentlemen of the jury, you will have to scan the testimony in this case, and your 
prime duty will be to see whether Mr. Huger did any act which implies collusion, 
consent, or connivance with the Confederate Government; any act which indicates 
the intention or willingness to betray the United States, and put the Confederate Gov- 
ernment in possession of this property. If you see in any portion of his conduct, if 
you see in any act of his a voluntary yielding of this property to the Confederacy, 
if in any act of his you see that which implies connivance, a collusion, a willingness 
to give up this property to the Confederates, then he has been false to his trust. And 
I beg of you to search the case, and if you see in any portion of his conduct any act 
which implies a willingness to yield this property, and that, in parting with this prop- 
erty to the Confederate Government, he has not acted throughout upon compulsion, — 
a compulsion, moral or physical, equal to the overwhelming force of necessity, — then 
he has been false to his trust. 


. . . . . . . 


“T am asked to rule, thirdly, ‘that said Confederate States or Government, of 
which Johf A. Reagan was an officer or agent, was an unlawful combination of divers 
persons, citizens of the United States, engaged in unlawful insurrection and rebellion 
against the Government of the same, and within the territory thereof, unlawfully 
usurping the powers of government; and, as such, it continued to be unrecognized as 
having any lawful existence, till suppressed by the military power of the United 
States ; hence, neither said Confederate Government, nor its officers or agents, could 
originate any legal action, or issue any order which the defendant, Alfred Huger, was 
bound to obey.’ 

“T instruct you, gentlemen, that in so far as ‘ that said Confederate States was an 
unlawful combination of divers persons, citizens of the United States, engaged in un- 
lawful insurrection and rebellion against the Government of the same, and within the 
territory thereof, unlawfully usurping the powers of government; and, as such, it con- 
tinued to be unrecognized as having any lawful existence, till suppressed by the military 
power of the United States,’ &c., I give the instruction, but do not give the con- 
clusion ; that is, ‘ that the officers or agents of the Confederate Government could not 
issue any order which the defendant, Alfred Huger, was bound to respect.’ I instruct 
you, the United States having ceded to the Confederate States (so called) the authority 
of a belligerent, the power incident to the authority of a belligerent was conceded to 
the Confederate States, and they had such right to give an order which it was not 
possible for the postmaster or assistant postmaster HERE to dispute. They had the 
authority of a belligerent; and it was not within the competency of the postmaster to 
dispute the regular exercise of that authority. 

“T am further asked to instruct you, ‘that this is not strictly a case to which the . 
common law of agency or bailment applies, but a case of contract between the United 
States Government and the defendant as equal contracting parties, and that the rights 
of the one and obligation of the other, at most, were only suspended, and not impaired 
by the late war; that, the war having ceased and physical obstructions removed, the 
defendant must respond to the requirement of his bond.’ I instruct you, that this 
bond implies on the one side and the other a condition of things which renders it pos- 
sible for its execution on either part; that is, that the United States, on its part, shall 
secure to the defendant that condition of things in which it was possible for him to 
execute the bond, and, if it does not secure him that condition of things, then he is 
not to be held to an impossibility. He cannot be called upon to discharge an obliga- 
tion which it was impossible for him to discharge by a condition of things which put 
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it out of his power to meet his obligation, and in which the United States had left 
him helpless when its obligation was to have helped him. When the United States 
was unable to perform its own part, and was helpless to help him to discharge his 
obligation, he is not answerable for the failure to discharge that obligation. The 
obligation is at an end, and he is discharged. 

“ Lastly, I am asked to rule, ‘that the surrender of the gold and postal envelopes 
belonging to the United States by defendant, Alfred Huger, on the order of the agent 
of the Confederate Government, received by him through the mails, and which con- 
tained no threat or suggestion of compulsion, was not a surrender or yielding up of the 
Government property under the pressure of irresistible force.’ 

“T charge you, gentlemen, that that order from a government essentially military, 
and from the nature of things a military despotism, was the expression of a force that 
could not be resisted, and as peremptory, of necessity, as if the bayonet were at his 
throat. It was a command, and the command carried with it irresistible power. I 
would be understood as negativing the instructions asked for by the District Attorney 
emphatically. I think the negative of this instruction as ruling the very essence of 
the case; that is, that the defendant living on the soil in such a contest in which such 
powers were engaged, the one struggling for existence and the other for the rescue 
of its rightful authority, the one contending for the establishment of independence 
and the other for the re-establishment of rightful constitutional rule and national 
integrity, — in such a tremendous contest, a party belligerent making a demand upon 
any inhabitant or citizen on its soil, made a demand which carried with it the neces- 
sity of instant obedience, and the refusal to obey which, if it did not bring harm to 
the party who might oppose it, would have promptly been executed by the Govern- 
ment itself. I repeat, the execution of the demand, if not executed by the party him- 
self, would be executed instantly by the Government; and, if the property were not 
surrendered, it would be taken. The refusal to surrender would have been idle cer- 
tainly, and, at the same time, might have become dangerous.” 


TEXAS. 


Duties PAID TO THE CONFEDERATE GOVERNMENT. Unirep States 
trict Court FoR THE Eastern District or Texas.— The United States v. 
Seventeen Packages, &c. In this case, decided at the March term, 1868, the 
goods were imported into Brownsville in 1864. The claimant, Juan Rico, paid 
the duties to the Confederate authorities, the then only existing and de facto 
government at the place of import, and claimed that such payment was a satisfac- 
tion of all liability for duties, and the Government of the United States could 
not rightfully set up any claim for duties ; and relied upon the case of the United 
States v. Rice, 4 Wheat. 246, better known as the Castine Case, and the rulings 
of the Treasury Department, in support of his view. 

The United States District Attorney, D. J. Baldwin, denied the applicability 
of the Castine Case to the one at bar, and contended, that by the statutes of the 
United States, as well as by the law of nations, the goods were liable. 

The court (Watrous, J.) held, that payment of the duties to the rebel authori- 
ties was no satisfaction; that the rebel power was not a government at all, 
neither de jure nor de facto ; that it was a belligerent power, but not a sovereign 
authority, state, or nation ; and that the acknowledgment of belligerent rights was 
only made in the interests of a common civilization and humanity to take the 
rebels out of the category of pirates, &c., and subject them to the treatment 
accorded to prisoners of war by civilized nations. 


SUMMARY OF EVENTS. 


VIRGINIA. 


TRANSACTIONS IN CoNFEDERATE Money. Court or Appeats. — We have 
received the learned and elaborate opinion of Mr. Justice Joynes, in the case 
of Rucker v. Dearing, delivered on the 8th of May last. This was a suit on a 
bond given by Rucker to Dearing, dated June 14, 1862, for the sum of $3,822.74, 
to be paid on the first day of January, 1863, in Confederate notes, with four 
per cent interest. At the time of payment, the value of the Confederate notes, 
measured in gold, had materially declined from what it was at the time the bond 
was given; and the question in the case was simply this: At what time should 
their value be estimated, — at the time of the making of the contract, or at the 
time appointed for its fulfilment? We quote from the opinion : — 


“The Act of March 3, 1866, which was in force when this case was decided in the 
Circuit Court and in the District Court, provided that the court should in every case 
determine the time at which the value of the Confederate notes should be ascertained. 
This statute was modified by the Act of Feb. 23, 1867, so as to provide, that, in every 
‘jury case,’ the jury shall determine the time with reference to which the Confederate 
money shall be valued. But the jury have not an arbitrary discretion to fix the time 
as they please. The Legislature could not confer such a discretion without a viola- 
tion of the Constitution. The jury are only substituted, in reference to this matter, 
in the place of the court. The time is to be fixed, under this law, by the jury, as, 
under the former law, it was to be fixed by the court, in conformity to the true con- 
struction of the contract and the legal rights of the parties under it. 

“ Confederate notes were not money, in a legal sense, though they passed as such, 
like bank notes. In a legal sense, they were, like bank notes, a mere commodity. 
They were a commodity which was measured or ‘enumerated in dollars and cents,’ 
like lawful money. A contract for the payment of so many dollars in Confederate 
notes was a contract to pay so many dollars of Confederate notes, or so many Confed- 
erate dollars. This specification of dollars served only to measure the quantity of the 
notes, so that in every such contract the quantity of notes to be delivered was ascer- 
tained, though their value might be uncertain. The contract was for quantity only, 
and not for value. The remedy for the breach of such a contract is by covenant or 
assumpsit to recover damages for the failure to deliver the specified quantity of notes, 
and the measure of damages is the value of the notes at the time when they ought 
to have been delivered. Beirne v. Dunlap, 8 Leigh, 514; Butcher v. Carlile, 12 Gratt. 
520. These cases fully establish these principles in reference to contracts for the 
payment of so many dollars in bank notes. I cannot imagine a reason why they 
should not apply equally to contracts to pay so many dollars in Confederate notes. 

“When, therefore, the contract is for the payment of Confederate notes, in express 
terms, or of so many dollars in Confederate notes, the sum to be recovered in an 
action upon it is the value of the quantity of notes called for at the day of payment, 
whether the payment was to be made presently, or, as we say, ‘on demand,’ or at a 
future day. In other words, the scale of depreciation must be applied at the day 
when the money was payable. 

“These conclusions must be sound, unless a party who sues now upon a contract 
for the payment of so many dollars in Confederate notes is entitled to receive more, 
or is bound to accept less, at the hands of the court, than he was entitled to receive at 
the hands of the defendant, if the contract had been fulfilled. To give him more 
would be to compel the defendant to pay more than he agreed to pay ; to compel him 
to accept less would be to discharge the defendant upon the payment of less than he 
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bound himself to pay. To do either would be to change the contract, not to enforce 
it. And, accordingly, the general rule in actions founded on a breach of contract is, 
that ‘the amount which would have been received if the contract had been kept is 
the measure of damages if it be broken.’ (Broom Com. 634.) 

“ But, as I have said before, Confederate notes were never lawful money or a legal 
tender. They were never so declared to be even by the laws of the Confederate 
States. They were a substitute for money, like bank notes, and, like them, were 
only a commodity. A contract to pay Confederate notes, like a contract to pay bank 
notes, was a contract for quantity, and not for value, and entitled the creditor only to 
the value, at the day of payment, of the quantity of notes called for by the contract. 

“Upon the whole, I am of opinion, that the judgment of the Circuit Court should 
be reversed, with costs to the plaintiff in error in the District Court, and judgment 
rendered in favor of the plaintiff in error here for the sum of $1,274.42, the value in 
gold, as of Jan. 1, 1863, of the amount in Confederate notes called for by the bond, with 
interest at four per cent per annum from June 14, 1862, the date of the bond, subject 
to the credit of $400 paid, and his costs in the Circuit Court.” 


WEST VIRGINIA. 


Contracts iv CoNFEDERATE Money Vorp.—In Wylie v. Brown et al., re- 
cently decided in the Court of Appeals, the plaintiff brought a bill for specific 
performance of a certain trust-deed, made to securé to the plaintiff the sum of 
$3,000, being the balance of the purchase-money of a house sold by the plaintiff 
to the defendant Brown, and which he had subsequently sold to the other de- 
fendants, but without notice of the trust. The opinion of the court, delivered 
by Brown, J., decides, that on a bill for specifie performance, like the present, 
the court could not undertake to rescind and annul the contract, as the plaintiffs 
in their argument had urged. The learned judge then discusses the question, 
‘whether a note payable in the so-called Confederate paper is illegal and void.” 
After answering this question in the aflirmative, in conformity to Bank of Ten- 
nessee v. Union Bank of Louisiana, 2 Am. Law Rev. 346, Campbell v. Anderson, 


2 Duvall, 384, and quoting Spencer v. Wilson, 1 Rand. 76, he proceeds as fol- 
lows : — 


“Tt is contended, however, that, inasmuch as the contract in question was entered 
into before the close of the war, within that part of the State where the insurgents 
had sway by a military force, which the lawful government was not then able to 
overcome, that it is therefore lawful, because authorized by the, for the time, domi- 
nant authority of the so-called Confederacy ; and that, being so lawful at the time the 
contract was entered into by the parties, while under such domination, it could not 
become unlawful by the subsequent triumph of the lawful Government, and the res- 
toration of its authority and laws. 

“ But the fallacy is in supposing the illegality is to be tested by the pretended laws 
of the insurgent authorities, instead of by the laws and authority of the lawful Gov- 
ernment. The two cannot stand together. It would be a strange anomaly, if the 
authority of the lawful Government, upon being fully restored, should be used in 
executing acts done in conformity to the pretended laws of a hostile combination to 
subvert its authority, and in violation of its own laws. The fact, therefore, that the 
insurgents held sway in Monroe County, at the date of the contract, cannot relieve 
the transaction of its illegal character, as tested by the laws of this State, and which 
alone this court sits to administer, as applicable to the dealings of the parties who 
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are and were subject to their control. The courts of this State cannot recognize, as 
operative within her limits, the authority and laws of other States, much less the 
authority and laws of a temporary and insurrectionary usurpation. 

“Tam of the opinion, therefore, that every contract payable in the so-called Con- 
federate paper, or the consideration of which was such paper, is void in law; and 
a court of equity will not lend its aid to enforce its execution. And where the 
parties to it are in pari delicto, as in this case, the court will equally withhold its aid 
from the guilty party who would invoke it to get rid of such illegal contract when 
executed. 

“ Applying these principles, then, to the case under consideration, I am of opinion 
that the sale and conveyance of the land by Wylie to Brown, to be paid for in Con- 
federate money, so called, was an illegal, but nevertheless an executed contract, 
which, though void as to everybody else, yet had the effect to transfer the title to 
the land to the vendee. Inhabitants of Worcester v. Eaton, 11 Mass. 875; Bookover y. 
Hunt, 1 Met. (Ky.) 667. And a court of equity will not lend its aid to the guilty 
vendor to protect him from the consequences of his own illegal act, or aid him to 
recover back the land so conveyed away. : 

“Tam further of opinion, that the notes given for the purchase-money of said 
land, payable in Confederate money, so called, and the trust-deed, to secure them, 
were illegal and void; and that a court of equity will not lend its aid to enforce the 
payment of them, either by decreeing payment of them, or selling the land for that 
purpose ; neither will it lend its aid to the maker of the notes to have them cancelled, 
but will leave the parties in pari delicto, to rest in the condition in which they have 
placed themselves. 

“T am further of opinion, that Jacob Osborne and David Tomlinson, being com- 
plete purchasers without notice from Brown, are entitled to hold the land, free from 
the claim of said Wylie. I think, therefore, that the decree of the Circuit Court should 
be reversed, and the bill dismissed, with costs to the appellants, in both courts.” 


GREAT BRITAIN. 


Lorp BroveHam. — This distinguished nobleman died on the 7th of May, at 
the ripe age of eighty-nine. We have found no critical estimate of his career 
as a lawyer in any of our exchanges. The Law Times contents itself with 
quoting from other journals, and we follow its example, in taking the following 
sketch of his career from the Pall Mall Gazette : — 


“The services which for five-and-twenty indefatigable years Henry Brougham 
rendered to the popular cause, to liberal ideas, and to beneficial reforms, were signal 
enough to cover a multitude of sins, if, as some insist, there were a multitude of sins 
to cover. He had some failings, no doubt, which on one or two notable occasions led 
him far astray, — failings unworthy of his vast powers and noble qualities ; failings 
which, in a fair estimate of his character, it is impossible to pass over in silence. His 
temperament, like his oratory, was vehement, impetuous, and passionate ; his vanity and 
ambition were alike insatiable ; his amour-propre was terribly irritable ; he could never 
forgive a slight, seldom even opposition or thwarting where successful, seldomer still 
it is said, the triumph or precedence of a fortunate rival, even when that rival was 
a friend. His animosities were as fierce as his affections were warm and strong ; 
there was at times something sadly rancorous in his enmity. Indeed, every thing 
about him bore the impress of that tendency towards the violent, the excessive, the 
unmeasured, which was his predominant constitutional characteristic. There was, in 
truth, something volcanic in his nature; there was a dangerous look about the man, 
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indicative of a central fire ever smouldering within, and liable to break out, as it not 
unfrequently did, at unseasonable moments, and in unseemly shapes. It was once 
keenly said of him, ‘If he was a horse, with that eye, nobody would buy him.’ His 
prudence was often at fault; his self-command, sometimes. Hence it was, that, even 
at the height of his power and popularity, and when he was almost the idol of the people, 
his colleagues never felt quite sure of him, or quite at ease with him ; they mistrusted 
his judgment; they dreaded his mental and moral intemperance; they recognized 
something untrustworthy and incalculable in that fierce and susceptible temper. He 
was like one of the explosive forces in nature, mighty and almost resistless, but con- 
taining within itself unknown possibilities of mischief. He inspired no enduring or 
reposing confidence. Indeed, he kept every one who had to deal with him in per- 
petual hot water, — the attorneys who entrusted to him their clients’ causes, the party 
with whom he acted, adorned, and strengthened, and for a time led, in Parliament, and 
the colleagues who sat with him in the Cabinet. For some reason of this sort, 
doubtless sufficient, but never fully explained, when the Whig Government was 
reconstituted after its summary dismissal in 1834, he was not asked to rejoin it, or to 
re-assume his old position as Lord Chancellor,—a slight which he felt acutely, and 
deeply resented. 

“The truly glorious and productive period of Henry Brougham’s life, the only 
period which we are specially concerned to remember, was that which elapsed between 
1810 and 1834. Before the first of those years, he was chiefly occupied in preparing 
for and attaining that forensic and literary celebrity and power of which he after- 
wards made so brilliant a use. After the last of those years much occurred which 
we would fain forget. But for four-and-twenty years he was indefatigable in useful 
works. He was foremost in every beneficial and honorable struggle ; and it was then 
he earned that indefeasible title to the gratitude of his country, which no after-lapse 
or frailty can efface. Those were gloomy days for the Whig party and the Liberal 
cause ; every battle was an up-hill fight against superior forces ; every advantage won 
for good government or popular rights was painfully and slowly wrung from the 
reluctant grasp of ascendant and often very stupid Toryism. In 1810, Henry 
Brougham entered Parliament for the borough of Camelford, having already attained 
a considerable position on the Northern Circuit, of which he afterwards became the 
leader. He first distinguished himself by procuring the repeal of those suicidal 
‘Orders in Council,’ by which our Government sought to retaliate on Bonaparte for 
the Milan and Berlin decrees, which he had launched in the hope of crippling British 
commerce. He took a prominent part in all debates upon the corn laws, and always, 
of course, on the right side. Some of his finest speeches were made on the question 
of Catholic emancipation. On all party topics he was, perhaps, the most powerful 
combatant in the Whig ranks; and his magnificent defence of Queen Caroline (in 
which he showed extraordinary tact and sagacity, as well as eloquence and courage ) 
raised him at once to the summit of popularity. But the marked feature of his 
parliamentary career, and that which most needs and deserves to be brought out into 
strong relief, was, that his chief attention and devotion were given, not to*those great 
party contests which afforded the best opportunities for the display of such brilliant 
powers as he excelled in, and which therefore might naturally have been most at- 
tractive to one so gifted and so vain, but to those questions, many of them till then 
almost neglected, which most deeply concerned the improvement and elevation of his 
poorer countrymen, which involved much dry and obscure labor, and in which prac- 
tical success was the only reward to be looked for. He preferred philanthropy to 
mere politics ; he chose useful and urgent, rather than showy topics. We believe he 
was inspired, in his unresting toil, by a genuine passion for the well-being of his 
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fellow-men ; and his spirit boiled over at the sight of cruelty and oppression. Of all 
the anti-slavery orators, he was about the most indefatigable and indignant. He 
contributed, perhaps, as much as any man of his day, even Lord John Russell, to sweep 
the last vestiges of religious persecution from the statute book. His services to the great 
cause of parliamentary reform are still fresh in the memory of all of us. His efforts 
in regard to Chancery and general law reform, though it has been the fashion to 
speak slightingly of them, and though probably his mastery of the subject was by 
no means thorough, nor his view always sound, have, beyond all question, been 
among the most effectual aids to the very considerable amendments that have been 
made in that direction ; and though his judgments, as Lord Chancellor, were not 
always regarded with confidence or acquiescence, he was able to say, when he left 
the woolsack, what probably not one of his predecessors could have said, that ‘he had 
not left a single appeal unheard, or a single letter unanswered.’ ”’ 


Lorp Cairns —who has succeeded Lord Chelmsford as Lord Chancellor — 
is the second son of the late William Cairns, Esq., of Caltra, County Down, 
and was born in 1819. He was educated at Trinity College, Dublin, where he 
obtained several first honors in classics ; but, being fellow-commoner, he did not 
go in for honors at his degree. He was called to the bar at the Middle Temple 
in January, 1844, and became a Queen’s Counsel and Bencher of Lincoln’s Inn 
in 1856. He entered Parliament, as M.P. for Belfast, in July, 1852; and in 
February, 1858, on the formation of Lord Derby’s second administration, he 
was appointed Solicitor General, in succession to Sir Henry Keating. In 1862, 
he received the honorary degree of LL.D. from the University of Cambridge. 
In July, 1866, on Lord Derby’s return to power for the third time, Sir Hugh 
Cairns succeeded Sir Roundell Palmer in the office of Attorney General. In 
February, 1867, on the resignation of Sir James Lewis Knight-Bruce (imme- 
diately followed by his death), Sir Hugh Cairns was raised to the bench as one 
of the judges of the Court of Appeal in Chancery, and was soon after created 
a peer by the name, style, and title of Baron Cairns of Garmoyle, in the County 
of Antrim. 

The change in the occupant of the woolsack has given Great Britain, for the 
first time, an Irish Lord Chancellor. Since the retirement of the last clerical 
Lord Keeper, Bishop Williams, in 1625, there have been (inclusive of Lord 
Cairns) thirty-nine chancellors, of whom thirty-one have been English, three — 
Herbert, Jeffreys, and Trevor — Welsh, and three Scotch, — Loughborough, 
Erskine, and Campbell. The late Lord Lyndhurst, American in origin if not 
by nativity, and the newly appointed holder of the Great Seal, make up the 
tale. It is a curious fact, as exemplifying the entente cordiale of the Bar of 
Scotland and England, that about fifty years ago the Chief Baron of England 
was a Scotsman, and of Scotland, an Englishman. May Ireland be as intimately 
associated with us ! — Atlas. 


Vice CHANCELLOR ee George Markham Giffard, Q.C., of the 
Equity Bar, has been appointed a Vice Chancellor, in succession to Sir William 
Page Wood. The new Vice Chancellor (who is a son of Admiral Giffard) was 
educated at Winchester School, and afterwards became a fellow of New College, 
Oxford. He was called to the bar at the Inner Temple, in November, 1840, 


SUMMARY OF EVENTS. 791 


and received his silk gown in 1858. We may venture to say that this appoint- 
ment, like the appointment of Mr. Hannen to a Common Law Judgeship, and of 
Sir W. P. Wood to a Lord Justiceship of Appeal, will give unqualified satisfac- 
tion, both to the public and the profession. — Solicitors’ Journal. 


Sm Rounpett Patmer’s VoTe aGaInsT THE DISESTABLISHMENT OF THE 
Ir1suh Cuurcu. — In these days, when we have just been humiliated by the out- 
rageous conduct of a portion of our public press, in demanding that the members 
of the Court of Impeachment should vote upon the questions before them with 
sole reference to party ends, disregarding their own convictions of duty, it is a 
little curious to observe that a similar assault has just been made upon Sir 
Roundell Palmer, the late Attorney General under the Whig Administration, 
and, of course, the next in succession to the Chancellorship, for having refused 
to vote with his party on the question of the disestablishment of the Irish Church, 
by which act he forfeited all claims to promotion. The following manly defence 
of this distinguished lawyer has much that is applicable here : — 


“The hatred of the lawyers, that pervades so large a portion of the newspapers, was 
never shown more signally and shamefully than in their refusal, with one generous 
exception, — the Spectator, — to recognize with the applause deserved such a magnifi- 
cent act of self-sacrifice for conscience’ sake as that which Sir Roundell Palmer has 
consummated by his refusal to take part in the destruction of the Church, of which he 
has been, all his life through, the most earnest and eloquent champion, next to his 
leader. Surely, honesty such as his deserves to be held in honor, and proclaimed as 
a bright example, without reference to party. Can it be, that the newspapers can see 
virtue only when it is exercised in favor of their own side of the question? They 
laud Mr. Gladstone for his change from being the warmest advocate for Church-and- 
State to being its most determined foe, at a moment when power and profit were to 
be gained by that change; while they have not a word of praise for Sir Roundell 
Palmer, who sacrifices title, power, and profit in the maintenance of his principles and 
for the sake of his conscience. 

“We fear that this glaring partiality and injustice on the part of the newspapers 
proceeds mainly from this, that Sir Roundell Palmer is a lawyer. They are reluctant 
to believe that any lawyer could sacrifice the woolsack to preserve his honor. It is 
unprecedented ; it is incredible ; there must be some other baser motive ; some greater 
advantage, not visible to others, to be gained by this apparent integrity ; it is a thing 
unheard of; they cannot bring themselves to believe it; and so they pass it by with- 
out the acclamation that would be bestowed upon a tithe of such a sacrifice made by 
a layman. 

“ Here, at least, he shall have the honor that is due to him. The lawyers, without 
distinction of party, will bestow it upon him ungrudgingly. Themselves are honored 
in him. His noble conduct gives a lustre to the law and the lawyers. All of us are 
raised in status by this sacrifice for conscience’ sake, made by one of the greatest 
among us.” — Law Times. 


Tue Case or THE ALEXANDRA. IN Apmiratty. — In this action, which was 
a cause of possession instituted by the United States, the defendant, Mr. Prioleau, 
moved that the plaintiffs should give security for costs and damages. The vessel 
had been arrested on an affidavit that she was the property of the United States. 
Dr. Lushington, after argument, granted the motion only so far as regarded 
security for costs. 
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Unpvur Inriuence. — Lyon v. Home. The new Vice Chan- 
cellor, Giffard, has just been called upon to decide a very important and most 
curious case, * which,” as the Law Times says, ‘will no doubt take its rank 
among the most distinguished causes célébres of this or any other country. The 
question is, substantially, whether spirit-rapping is a delusion og a fact. The bill 
is filed by a lady of the mature age of seventy-six against Mr. Home, the cele- 
brated spiritualist, and his solicitor, a gentleman of thirty years’ standing in the 
profession, to have it declared that certain gifts amounting to £30,000, and a deed 
of mortgage for £30,000 more, all made in favor of the defendant Home by Mrs, 
Lyon, should be set aside, on the ground of fraud, and as being obtained under 
a course of undue influence exercised towards her, induced by communications 
and manifestations by the spirit of her deceased husband, evoked from time to 
time by the power or art of the defendant.” It appears, that the defendant made 
Mrs. Lyon believe that her late husband wished her, as she was childless, to 
adopt him as ber son, and to place him in:a position of independence suitable to 
his rank and position as such; in consequence of which requests she made the 
above ample provision for his wants, besides making a will in his favor. To this 
bill the defendants put in very long and voluminous answers, the general effect 
of that of defendant Home being to deny, traverse, or explain and qualify all the 
material allegations in the bill; that of defendant Wilkinson setting out with 
great particularity the part he took, at the solicitation of the plaintiff, in the 
preparation of the deeds and will, and stating that the execution of them was 
perfectly voluntary on her part, and executed by her, notwithstanding repeated 
warnings and explanations by him as to the legal effect of these instruments, and 
advising her to make provision for her own relations and friends. 

The counsel for the plaintiff were Mr. W. M. James, Q.C., Mr. Druce, Q.C., 
and Mr. Fisher; for the defendant Home, Mr. H. Matthews, Q.C., Mr. Fitzroy 
Kelly, and Mr. C. Walker; and Mr. Kay, Q.C., and Mr. Godfrey Lushington 
for the defendant Wilkinson, against whom, however, no relief, except of a 
merely formal character, was prayed. 

The Vice Chancellor held, ‘‘ that the defendant Home was shown to have 
assumed the position of pretended medium between the plaintiff and the spirit of 
her deceased husband; that the position thus assumed threw upon him the onus 
of proving that the plaintiff's acts were the pure, voluntary, well-understood acts 
of her mind, unaffected by the least speck of imposition or undue influence ; 
that he had not fulfilled the onus, or made out such a case as was necessary for 
the support of the transactions impeached by the bill; and that they must accord- 
ingly be set aside. Having regard to the innumerable misstatements of the 
plaintiff in many important particulars, she must pay her own costs and those of 
the defendant Wilkinson.” 


Tue CoLenso Controversy. —The Supreme Court of Natal have recently 
decided, in favor of Bishop Colenso, the suit between him and the Bishop 
of Capetown regarding the fee of the land on which the cathedral church of 
Natal is erected, — vesting it in the Bishop of Natal. The Bishop of Capetown 
has appealed to the Privy Council. ‘*Colenso,” says the Solicitors’ Journal, ‘‘ is 
a fortunate man; and for him, at all events, law should have no terrors. He 
defeated Dr. Gray in the Privy Council, he defeated the trustees of the Propaga- 
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tion Society in the Rolls Court, and he has now defeated Dean Green in the 
Supreme Court of Natal.” 


ProskcuTION OF THE RituaLists. —As we intimated in our last issue, p. 366, 
the surrogates appointed by Sir R. Phillimore, Dean of the Arches, to hear the 
ease of Martin v. Mackonochie, were prohibited by the Court of Queen’s Bench 
from so doing. It seems, however, that the objections made to Sir Robert's 
hearing the case himself were withdrawn by the plaintiff’s counsel. Accordingly, 
this case, with that of /'lamank v. Simpson, which involved substantially the same 
questions, was fully argued by a long array of eminent counsel, and the learned 
judge gave his decision on the 28th of March last. We have room only to give 
the points decided, which we take from the Weekly Reporter : — 


“Tt is unlawful for a clerk in holy orders in the Church of England, during the 
public celebration of the Holy Communion, (a) to mix water with the wine used in the 
administration of the communion ; (b) to elevate the consecrated elements above his 
head after consecration ; (c) to use or to sanction the use of incense, either for censing 
persons or things, or otherwise. 

“ Quere, whether it is unlawful to administer to the communicants wine with which 
water has been mixed previous to the service ? 

“ Two lighted candles may be placed on the holy table during the celebration of the 
communion, for the signification that Christ is the very true light of the world. 

“A clerk in holy orders was charged with excessive kneeling (but not for the pur- 
pose of adoration of the consecrated elements) during the prayer of consecration. 
Held, that the charge was not one which could properly form the subject of a criminal 
prosecution, but that it was one which should have been primarily referred to the 
bishop, in order that he might have exercised his discretion thereupon. 

“There is a legal distinction between a ‘rite’ and a ‘ceremony.’ A rite consists of 
a service expressed in words; a ceremony, of gestures or acts preceding, accompany- 
ing, or following those words. 

“To bring in incense at the beginning, and remove it at the close, of the celebration 
of the communion, is a distinct ceremony, additional, and not even indirectly incident, 
to the ceremonies ordered by the Prayer Book.” 


The Solicitors’ Journal states, that the promoter of the suit of Martin v. Mac- 
konochie, not satisfied with the decision in the Court of Arches in respect to the 
use of lighted candles on the communion table, has appealed; so that all these 


questions will have to be re-argued before the Judicial Committee of the Privy 
Council. 


INTERRUPTION BY JUDGES. — A good story is going the round of the Chan- 
cery Bar. An eminent counsel recently spoke for two hours before one of the 
Vice Chancellors, and the proceedings were reported verbatim by a short-hand 
writer. It appears from his notes, that the judge interrupted the barrister pre- 
cisely one hundred and thirteen times, — almost exactly once in every minute. 
This practice of interruption, at least in two of the equity courts, has now reached 
such an excess, that those tribunals are almost incessantly the scenes of inde- 
corous wrangling or gossip, and the administration of justice is seriously im- 
peded. The established rule with respect to the hearing a cause is logical, 
convenient, and just. First, the party on whom the onus probandi lies is heard; 
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next his opponent; then there is a right of reply; and, lastly, the court delivers 
judgment. That rule has prevailed for centuries; and it exists as a matter of 
right in every tribunal in the kingdom, whether of legal, equitable, criminal, or 
ecclesiastical jurisdiction. It may be presumed, therefore, that a usage so well 
established has been found beneficial. If counsel might not be heard without 
interruption, the next step would be not to hear them at all. The evil has now 
grown so great in the two courts to which we refer, that counsel find connected 
and close argument nearly impossible, and hence they are forced into the bad 
habit of substituting short exclamatory suggestions. Considering the difficulty 
and intricacy of the subjects with which the Court of Chancery has to deal, it is 
obvious that this virtual prohibition of close forensic reasoning is a serious loss 
to the suitors. Nor should it be forgotten that the right of audience belongs to 
the suitor, and not to the counsel, who is his mouthpiece. — Telegraph. 


NarvurauizaTion.— The Royal Commission on the law of naturalization, as 
officially announced in the London Gazette, is composed as follows : — 


Chairman, Lord Clarendon; Members, the Queen’s Advocate, the Attorney Gen- 
eral, Sir R. Phillimore, Baron Bramwell, Sir Roundell Palmer, M.P., Mr. W. E. For- 
ster, M.P., Mr. Vernon Harcourt, and Mr. Montague Bernard. 


The inquiry entrusted to these eminent commissioners relates to the legal con- 
dition of the born subjects of Great Britain who leave the realm, and take up their 
residence in foreign countries ; and also to the legal condition of aliens residing 
in the realm, and becoming naturalized subjects of the Crown. They are also 
under instructions to report in what manner, having regard to the laws and the 
practice of other countries, it may be expedient to amend the law of the realm 
relating to such persons and to their relatives, connections, and descendants. 


LONGEVITY OF THE LEGAL Proress1on. — We notice in the Law Magazine 
and Law Review for May, a necrology of the profession for the months of Jan- 
uary, February, March, and part of April, 1868, containing 46 names in all, of 
whom the ages of 38 were mentioned. We were somewhat surprised to find the 
average to be the respectable age of fifty-seven years and six months. 


Sanpwicu Istanps. Svuicipe.— We take from the Hawaiian Gazette the 
following recent decision of the Supreme Court of the Sandwich Islands on an 
indictment for an attempt to commit suicide. So far as we know, it is good law, 
though the case is perhaps novel. 


The King v. Ahsee. —Chief Justice Allen delivered the opinion of the court, 
as follows : — 


The indictment charges the defendant with an attempt to commit the offence of 
murder, by hanging himself by the neck; to which indictment a general demurrer is 
filed. 

The Attorney General alleges this act to be an offence against the statute of this 
kingdom, which declares murder to be the killing of any human being with malice 
aforethought, without authority, justification, or extenuation by law, and also against 
that statute (Penal Code, c. 45, § 5) which declares the attempt to commit an offence 
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punishable with death or imprisonment for life, as punishable by imprisonment at hard 
labor not more than ten years. 

The counsel for the defence contends that the act charged is not an offence known 
to the law, and hence it becomes necessary to ascertain the true meaning of the crime 
of murder under our statute; and, to do this satisfactorily, it may be well to ascertain 
what is the generally received definition of the crime of murder. 

It is defined by Lord Coke, in 3d Institute, 47, as homicide with malice afore- 
thought, either expressed by the party or implied by law. Malice, he says, is pre- 
pensed when one compasseth to kill, wound, or beat another, and does it sedato animo. 
In East’s Pleas of the Crown, c. 5, § 2, murder is defined as the voluntary killing of 
any person, of malice prepense, or aforethought express or implied. The penal code, 
upon-which this indictment is found, uses the word in substantially the same sense, 
and, if we take the context together, it is very evident that it refers to the killing of 
another, and not one’s self; and, when the word is used by text writers or by courts, it 
is always used as meaning the killing of another. It is never applied to suicide. The 
word self-murder is sometimes used. By the statutes of Massachusetts, in the first 
section of the class of offences against the lives and persons of individuals, it is de- 
clared that every person who shall commit the crime of murder shall suffer the punish- 
ment of death for the same. This cannot apply to the suicide, for he is already dead 
by his own hand; and hence the statute can have no reference to one who commits 
self-murder. The construction put upon our code by the Attorney General leads to 
the same difficulty. Those learned in the law, and who draft statutes, would never 
use the expression, that whoever shall commit the crime of suicide shall suffer 
death. 

It is very evident that the ablest text writers never use the word murder as synony- 
mous with suicide or self-murder. Punishment may be inflicted on the one, but the 
other is beyond its reach. The code is made for the purpose of punishing those who 
commit murder, and not those who are murdered. 

The Attorney General has cited the case of the Commonwealth v. George Bowen, 13 
Mass. 354. Chief Justice Parker charged the jury, that, if one counsel another to 
commit suicide, and the other, by reason of the advice, kill himself, the adviser is 
guilty of murder as principal. Admit this as sound law, it does not follow that a per- 
son who commits suicide is a murderer according to the provisions of the code or at 
common law. A contrary opinion is expressed by Chief Baron Alderson, in the case 
of Regina v. Leddington, 9 Carrington & Payne, 79, in his charge to the jury. He says 
to them that they have no right to inquire into this charge. It is a case of suicide, 
and the prisoner is charged with inciting it. It is a case we cannot try, and the pris- 
oner must be acquitted. 

No punishment by a human tribunal can be inflicted on the self-murderer. Cana 
punishment, then, be inflicted on one who attempts to commit the act? The court 
has been unable to find in any penal statute any provision against an attempt to com 
mit self-murder, and for the very reason that he who commits the act is his own 
executioner; and this is the first indictment we have ever heard of, charging the 
attempt to commit suicide as an attempt to commit murder, unless there is an analogy 
in the case of the Commonwealth v. Bowen, above cited. It is very evident that this 
indictment cannot be sustained by any provision of the criminal code of this kingdom, 
and we are not aware of any code against which it is an offence. That it is a wicked 
and highly immoral act is true ; but the wisdom of legislative bodies has never deemed 
it wise to make a provision to apply to the act charged against the defendant, and 
we are of opinion that we should be slow to give an entirely new construction to 
the code concerning murder, and to impose a punishment never contemplated, 
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and of the wisdom of which the framers of the law have not as yet expressed a 
favorable opinion. 

Our statutes, the Attorney General contends, should be construed in reference to 
the statutes of other countries and to the common law. So far as these statutes and 
the common law can impart any knowledge of the terms used, it is a sound suggestion ; 
but it would not be contended that it was the duty of the court to modify a statute to 
make it similar in its provisions to any other. Every statute must have the force of 
its clearly defined terms. We find, however, no statute of any country, nor any pro- 
vision of the common law, which will sustain this indictment. 

The demurrer is sustained, and the indictment quashed. 


Mr. Phillips, Attorney General, for the Crown. Mr. Thompson for the de- 
fence. 


